
 

 
In Case 26/62 

 

Reference to the Court under [subparagraph (a) of the first paragraph and 
the third paragraph of Article 267 TFEU] by the Tariefcommissie, a 
Netherlands administrative tribunal having final jurisdiction in revenue 
cases, for a preliminary ruling in the action pending before that court 
between 

 
N.V. ALGEMENE TRANSPORT- EN EXPEDITIE ONDERNEMING 
VAN GEND & Loos, having its registered office at Utrecht, represented 
by H.G. Stibbe and L.F.D. ter Kuile, both Advocates of Amsterdam, with 
an: address for service in Luxembourg at the Consulate-General of the 
Kingdom of the Netherlands 

 
and 

 
NEDERLANDSE ADMINISTRATIE DER BELASTINGEN 
(NETHERLANDS INLAND REVENUE ADMINISTRATION), represented 
by the Inspector of Customs and Excise at Zaandam, with an address' for 
service in Luxembourg at the Netherlands Embassy, 

 
 
on the following questions: 

 
 

1. Whether [Article 30 TFEU] has direct application within the territory of a 
Member State, in other words, whether nationals of such a State can, on 
the basis of the Article in question, lay claim. to individual rights which 
the courts must protect; 

 
2. In the event of an affirmative reply, whether the application of an import 

duty of 83 to the import into the Netherlands by the applicant in the main 
action of ureaformaldehyde originating in the Federal Republic of 
Germany represented an unlawful increase within the meaning of [Article 
30 TFEU] or whether it was in this case a reasonable alteration of the duty 
applicable before 1 March 1960, an alteration which, although amounting 
to an increase from the arithmetical point of view, is nevertheless not to be 
regarded as prohibited under the terms of [Article 30 TFEU]; 

 
 
 
THE COURT 

 
 
 



 

composed of: A. M. Donner, President, L. Delvaux and R. Rossi (Presidents 
of Chambers), O. Riese, Ch. L. Hammes (Rapporteur), A. Trabucchi and R. 
Lecourt, Judges, 

 
 

Advocate-General  K. Roemer  
Registrar: A. Van Houtte 

  
 
gives the following 

 
 
 

JUDGMENT 
 
 

Grounds of judgment 

 

No objection has been raised concerning the procedural validity of the 
reference to the Court under [Article 267 TFEU] by the Tariefcommissie, a 
court or tribunal within the meaning of that Article. Further, no grounds exist 
for the Court to raise the matter of its own motion. 
 
II -The first question 

A-Jurisdiction of the Court 

The Government of the Netherlands and the Belgian Government challenge 
the jurisdiction of the Court on the ground that the reference relates not to the 
interpretation but to the application of the Treaty in the context of the 
constitutional law of the Netherlands, and that in particular the Court has no 
jurisdiction to decide, should the occasion arise, whether the provisions of the 
[TFEU] prevail over Netherlands legislation or over other agreements entered 
into by the Netherlands and incorporated into Dutch national law. The solution 
of such a problem, it is claimed, falls within the exclusive jurisdiction of the 
national courts, subject to an application in accordance with the provisions laid 
down by [Articles 258 and 259 TFEU]. 
 
However in this case the Court is not asked to adjudicate upon the application 
of the Treaty according to the principles of the national law of · the 
Netherlands, which remains the concern of the national courts, but is asked, in 
conformity with [subparagraph (a) of the first paragraph of Article 267 
TFEU], only to interpret the scope of [Article 30 TFEU] within the context of 
[Union] law and with reference to its effect on individuals. This argument has 
therefore no legal foundation. 
 
The Belgian Government further argues that the Court has no jurisdiction on 



 

the ground that no answer which the Court could give to the first question of 
the Tariefcommissie would have any bearing on the result of the proceedings 
brought in that court. 
 
However, in order to confer jurisdiction on the Court in the present case it is 
necessary only that the question raised should clearly be concerned with the 
interpretation of the Treaty. The considerations which may have led a national 
court or tribunal to its choice of questions as well as the relevance which it 
attributes to such questions in the context of a case before it are excluded from 
review by the Court of Justice. 
 
It appears from the wording of the questions referred that they relate to the 
interpretation of the Treaty. The Court therefore has the jurisdiction to answer 
them. 
 
This argument, too, is therefore unfounded. 
 
 
 
B-On the substance of the Case 
 
The first question of the Tariefcommissie is whether [Article 30 TFEU] has 
direct application in. national law in the sense that nationals of Member States 
may on the basis of this Article lay claim to rights which the national court 
must protect. 
 
To ascertain whether the provisions of an international treaty extend so far in 
their effects it is necessary to consider the spirit, the general scheme and the 
wording of those provisions. 
 
The objective of the [TFEU], which is to establish a Common Market, the 
functioning of which is of direct concern to interested parties in the [Union], 
implies that this Treaty is more than an agreement which merely creates 
mutual obligations between the contracting states. This view is confirmed by 
the preamble to the Treaty which refers not only to governments but to 
peoples. It is also confirmed more specifically by the establishment of 
institutions endowed with sovereign rights, the exercise of which affects 
Member States and also their citizens. Furthermore, it must be noted that the 
nationals of the states brought together in the [Union] are called upon to 
cooperate in the functioning of this [Union] through the intermediary of the 
European Parliament and the Economic and Social Committee. 
 
In addition the task assigned to the Court of Justice under [Article 267 TFEU], 



 

the object of which is to secure uniform interpretation of the Treaty by 
national courts and tribunals, confirms that the states have acknowledged that 
[Union] law has an authority which can be invoked by their nationals before 
those courts and tribunals. 
 
The conclusion to be drawn from this is that the [Union] constitutes a new 
legal order of international law for the benefit of which the states have limited 
their sovereign rights, albeit within limited fields, and the subjects of which 
comprise not only Member States but also their nationals. Independently of the 
legislation of Member States, [Union] law therefore not only imposes 
obligations on individuals but is also intended to confer upon them rights 
which become part of their legal heritage. These rights arise not only where 
they are expressly granted by the Treaty, but also by reason of obligations 
which the Treaty imposes in a clearly defined way upon individuals as well as 
upon the Member States and upon the institutions of the [Union]. 
 
 
With regard to the general scheme of the Treaty as it relates to customs duties 
and charges having equivalent effect it must be emphasized that [Article 28 
TFEU], which bases the [Union] upon a customs union, includes as an 
essential provision the prohibition of these customs duties and charges. This 
provision is found at the beginning of the part of the Treaty which defines the 
'Foundations of the [Union]'. It is applied and explained by [Article 30 TFEU]. 
 
 
The wording of [Article 30 TFEU] contains a clear and unconditional 
prohibition which is not a positive but a negative obligation. This obligation, 
moreover, is not qualified by any reservation on the part of states which would 
make its implementation conditional upon a positive legislative measure 
enacted under national law. The very nature of this prohibition makes it 
ideally adapted to produce direct effects in the legal relationship between 
Member States and their subjects. 
 
 
The implementation of [Article 30 TFEU] does not require any legislative 
intervention on the part of the states. The fact that under this Article it is the 
Member States who are made the subject of the negative obligation does not 
imply that their nationals cannot benefit from this obligation. 
 
 
In addition the argument based on [Articles 258 and 259 TFEU] put forward 
by the three Governments which have submitted observations to the Court in 
their statements of case is misconceived. The fact that these Articles of the 



 

Treaty enable the Commission and the Member States to bring before the 
Court a State which has not fulfilled its obligations does not mean that 
individuals cannot plead these obligations, should the occasion arise, before a 
national court, any more than the fact that the Treaty places at the disposal of 
the Commission ways of ensuring that obligations imposed upon those subject 
to the Treaty are observed, precludes the possibility, in actions between 
individuals before a national court, of pleading infringements of these 
obligations. 
 
 
A restriction of the guarantees against an infringement of [Article 30 TFEU] 
by Member States to the procedures under [Articles 258 and 259 TFEU] 
would remove all direct legal protection of the individual rights of their 
nationals. There is the · risk that recourse to the procedure under these Articles 
would be ineffective if it were to occur after the implementation of a national 
decision taken contrary to the provisions of the Treaty.  
 
The vigilance of individuals concerned to protect their rights amounts to an 
effective supervision in addition to the supervision entrusted by [Articles 258 
and 259 TFEU] to the diligence of the Commission and of the Member States. 
 
It follows from the foregoing considerations that, according to the spirit, the 
general scheme and the wording of the Treaty, [Article 30 TFEU] must be 
interpreted as producing direct effects and creating individual rights which 
national courts must protect. 
 
 
II I -The second question 

A-The jurisdiction of the Court 

According to the observations of the Belgian and Netherlands Governments, 
the wording of this question appears to require, before it can be answered, an 
examination by the Court of the tariff classification of ureaformaldehyde 
imported into the Netherlands, a classification on which Van Gend & Loos 
and the Inspector of Customs and Excise at Zaandam hold different opinions 
with regard to the 'Tariefbesluit' of 1947. The question clearly does not call for 
an interpretation of the Treaty but concerns the application of Netherlands 
customs legislation to the classification of aminoplasts, which is outside the 
jurisdiction conferred upon the Court of Justice of the European [Union] by 
[subparagraph (a) of the first paragraph of Article 267 TFEU]. 
 
The Court has therefore no jurisdiction to consider the reference made by the 
Tariefcommissie. 



 

 
However, the real meaning of the question put by the Tariefcominissie is 
whether, in law, an effective increase in customs duties charged on a given 
product as a result not of an increase in the rate but of a new classification of 
the product arising from a change of its tariff description contravenes the 
prohibition· in [Article 30 TFEU]. 
 
Viewed in this way the question put is concerned with ail interpretation of this 
provision· of the Treaty and more particularly of the meaning which should be 
given to the concept of duties applied before the Treaty entered into force. 
 
Therefore the Court has jurisdiction to give a ruling on this question. 
 
 
B-On the substance 
 
It follows from the wording and the general scheme of [Article 30 TFEU] that, 
in order to ascertain whether customs duties or charges having equivalent 
effect have been increased contrary to the prohibition contained in the said 
Article, regard must be had to the customs duties and charges actually applied 
at the date of the entry into force of the Treaty. 
 
Further, with regard to the prohibition in [Article 30 TFEU], such an illegal 
increase may arise from a re-arrangement of the tariff resulting in the 
classification of the product under a more highly taxed heading and from an 
actual increase in the rate of customs duty. 
 
 
It is of little importance how the increase in customs duties occurred when, 
after the Treaty entered into force, the same product in the same Member State 
was subjected to a higher rate of duty. 
 
 
The application of [Article 30 TFEU], in accordance with the interpretation 
given above, comes within the jurisdiction of the national court which must 
enquire whether the dutiable product, in this case ureaformaldehyde 
originating in the Federal Republic of Germany, is charged under the customs 
measures brought into force in the Netherlands with an import duty higher 
than that with which it was charged on 1 January 1958. 
 
 
The Court has no jurisdiction to check the validity of the conflicting views on 
this subject which have been submitted to it during the proceedings but must 



 

leave them to be determined by the national courts. 
 
 
 
IV - Costs 
 
The costs incurred by the Commission of the [Union] and the Member States 
which have submitted their observations to the Court are not recoverable, and 
as these proceedings are, in so far as the parties to the main action are 
concerned, a step in the action pending before the Tariefcommissie, the 
decision as to cosits is a matter for that court. 
 
On those grounds, 
 
 
Upon reading the pleadings; 
Upon hearing the report of the Judge-Rapporteur;  
Upon hearing the parties; 
Upon hearing the opinion of the Advocate-General; 
Having regard to [Article 28 TFEU], [Article 30 TFEU], Article 14 EEC 
Treaty [repealed], [Article 258 TFEU], [Article 259 TFEU] and [Article 267 
TFEU]; 
Having regard to the Protocol on the Statute of the Court of Justice of the 
European [Union]; 
Having regard to the Rules of Procedure of the Court of Justice of the 
European [Union]; 
 
 
 

THE COURT 
 

in answer to the questions referred to it for a preliminary ruling by the 
Tariefcommissie by decision of 16 August 1962, hereby rules: 

 
1. [Article 30 TFEU] produces direct effects and creates 

individual rights which national courts must protect. 
 

2. In order to ascertain whether customs duties or charges 
having equivalent effect have been increased contrary to the 
prohibition contained in [Article 30 TFEU], regard must be 
had to the duties and charges actually applied by the Member 
State in question at the date of the entry into force of the 
Treaty. Such an increase can arise both from a re-
arrangement of the tariff resulting in the classification of the 



 

product under a more highly taxed heading and from an 
increase in the rate of customs duty applied. 

 
3. The decision as to costs in these proceedings is a matter for the 

Tariefcommissie. 
 

Donner Delvaux Rossi 
 

Riese Hammes Trabucchi
 Lecourt 

 
Delivered in open court in Luxembourg on 5 February 1963  

A. Van Houtte 

Registrar 

 A. M. Donner 

President 
 

 


