JUDGMENT OF THE [GENERAL COURT] (Second Charmnber)
28 April 1998

(Non-contractual liability for an unlawful act - Regulation No 2340/90 - Embargo on trade with Iraq -
Impairment of rghts equivalent to expropoaton - Liability for an unlawful act - Darmage)

In Case T-184/95,

Dorsch Consult Ingenieurgesellschaft mbH, a company incorporated under Gerrnan law, established m
Munich (Germany), represented by Professor Karl M.Meessen, with an address for service in Luxembourg at

the chambers of Patrnick Kinsch, 100 Boulevard dela Pétrusse,

applicant,

Council of the European Union, represented mutially by Yves Cretien, LegalAdviser, then by Stephan
Marquardt and Antonic Tanca, of its Legal Service,acting as Agents, with an address for service in
Luxembeourg at the Office of Alessandro Merhih, Director-General of the Legal Directorate of the European
Investment Bank, 100 Boulevard Konrad Adenauer,

and

Commission of the Evropean [Union], represented by Peter Gilsdorf and Allan Rosas, Princpal Legal
Adwvisers, and 6rn Sack, Legal Adviser, acting as Agents, with an address for service i Luxembourg at the
oftice of Catlos Gémez dela Cruz, of its Legal Service, Wagner Centre, Kirchberg,

defendants,
APPLICATION for cempensation for the damage allegedly suffered by the applicant as a result of the
adoption of Council Regulation (EEC) No 2340/90 of 8 August 1990 preventing trade by the [Union] as
regards lraq and Kuwait (O] 1990 L 213, p. 1,
THE [GENERAL COURT] OF THE EUROPEAN [UNION] (Second Chamber),
composed of: C.W. Bellamy, President, A. Kalogeropoulos and V. Tiili, Judges,
Registrar: H. Jung,
having regard to the witten procedure and further to the hearing on 19 June 1997,
gves the following
Judgment

Facts

1 The applicant, Dorsch Consult Ingenieurgesellschatt mbH, 1s a Genrman lmited company established in

Munich (Germany) whose prinapal activity 15 engineering consultancy in varicus countries.

2 On 30 January 1975 the applicant concluded with the Mimstry of Works and Housing of the Republic of
Iraq (hereinafter ‘the Iraqi Ministry’) a contract for services relating to the orgarusation and supervision
of wotks on the construction of Iragqi Expressway No. 1. The contract, which was for a minimum peniod



of six years, was subsequently renewed several times for the purpeses of execution and supervision of
the abovementioned works. Article X of the contract provided infer afiz that, m the event of differences
arising as to the interpretation of the contractor non-performance of contractual obligations, the
contracting parties were to endeavour to find an acceptable solution by concihation (Article X{1)). In the
event of the differences persisting, the matter was to be referred to the Planning Board, whose decision
would be final and bmding. However, no decision taken in relation to the contract could prevent the
contracting parties from bringing a dispute before the competent Iraqi courts (Artidle X(2)).

According to the decuments before the Court, cutstanding debts owed to the applicant by the Irag
authonties at the beginning of 1990 for services rendered under the abovementioned contract were
acknowledged 1n two letters, dated 5 and6 February 1990, from the Iraqi Mimstry to an Iraqi bank,
Rafidian Bank, directing it to transfer the sumns due to the applicant to the latter’s bank account.

On 2 August 1990 the United Nations Security Counal adopted Resolution No 660(1990) to the effect
that there had been a breach of mternational peace and security resulting from lrag’s mvasion of Kuwait
and that [raqi forces should withdraw mmediately and unconditionally from the ternitory of Kuwait.

On 6 August 1990 the Umted Nations Securnty Council adopted Resolution No 661(1990) in which,
declaring that it was mindful of its responsibilities under the Charter of the Umited Nations for the
maintenance of nternational peace and security and noting that the Republic of Iraq theremafter ‘Iraq’)
had not complied with Resolution No 660 (1990}, decided to impose an embargo on trade with Iraq and

Kuwat.

On 8 August 1990 the Coundl, referring to the ‘sericus situation resulting from the invasion of Kuwait
by Iraq’ and to Umnited Nations Security Council Resolution No661 (1990), adopted, on a proposal from
the Commission, Council Regulation (EEC) No 2340/90 of 8 August 1990 preventing trade by the
[Union] as regards [raq and Kuwait (O] 1990 L 213, p. 1, hereinafter Regulation No 2340/90).

Article 1 of Regulation No 2340/90 prohibits as from 7 August 1990 the introduction into the territory
of the [Umon| of all commedities or products onginating in, or coming from, lraq or Kuwait and the
export to those countries of all commodities or products originating in, or coming from, the [Union|.
Artide 2 of the same regulaton prohibits as from 7 August 1990 (a) all activities or commercial
transactions, includmg all operations connected with transactions which have already been conduded or
partially carried out, the object or effect of which 1s to promote the export of any commodity or product
onginating i, or cormnmg from, lIraq or Kuwait; (b) the sale or supply of any commodity or product,
wherever it origmates or comes from, to any natural or legal persen in Iraq or Kuwait or to any other
natural or legal person for the purposes of any commeraal activity carned out in ot from the territory of
Iraq or Kuwait; and (c) any activity the object or effect of which 1s to promeote such sales or supplies.

According to the documents before the Court, on 16 September 1990 the ‘Higher Revolutionary
Counal of the Republic of Iraq, refernng to ‘arbitrary decisions by certain governments, adopted with
retroactive effect from 6 August 1990 Law Ne57 on protection of Iraqi property, mterests and rights in
Iraq and elsewhere (hereinafter ‘Law No 57). Artidle 7 of that Law froze all pmoperty and assets and
mncome from them held at the material tume by the govemnments, undertakings, companies and banks of

those States wlich had adopted ‘arbitrary decisions ‘against Iraq.

Not having recetved payment from the Iraqi authorities of the sums acknowledged as due in the
abovementioned letters of 5 and 6 February 1990 from the Iraqi Mimistry (see paragraph 3 above), the
applicant, by letters of 4 August 1995, asked the Council and the Commission to compensate it for the
damage suffered as a result of those debts having become irrecoverable through application of Law
No57, since that Law had been adopted in response to the adoption by the [Union| of Regulation No
2340/90. In those letters, the applicant claimmed that the [Union] legislature was under an obligation to
compensate operators affected by the embarge imposed on trade with Iraq and that the failure to do so
rendered the [Umon| lable under the second paragraph of [Article 340 TFEU]. It added that, as a
precaution, it had registered its clarms against Iraq with the Umted Nations Iraq Clamms Compensation
Commissiorn.



10 By letter dated 20 Septernber 1995 the Council refused to grant the applicant’s request for compensation.

11 In those circumstances the applicant, by application lodged at the Registry of the [General Coutt] on 6
October 1995, brought the present action.

12 Upon hearing the report of the Judge-Rapporteur, the [General Court] (Second Chamber) deaded to
open the oral procedure without any preparatory inquiry. However, by way of measures of organisation

of procedure, the parties were requested to reply te a number of wiitten questions.

13 The parties presented oral argument and replied to questions put to them orally by the Court at the
public heanng on 19 June 1997,

Forms of ordersought

14 The applicant claims that the [General Court] should:

- Ouder the [Union] to pay it DM 2 279 859.69, plus mterest at the rate of 8% per annum as from 9
August 1990, agamst assignment to the [Umon| of the balance of the applicant’s claun in the same
amount against [rag;

- Ozder the defendants to pay the costs;

- Declare the judgment enforceable;

- In the alternative, declare the judgment provisionally enforceable against presentation of a bank

guarantee.

15 The Coundil contends that the [General Court] should:
- Decdlare the application madmissible;
- Otherwise, dismuss 1t as unfounded;

- Order the applicant to pay the costs.

16 The Commission contends that the [General Court] should:
- Dismiss the application as unfounded;
- Ozder the applicant to pay the costs.

Admissibility

Pleas in law and argunsents of the parties

17 The Counal, without formally raising an objection of inadmissibility under Artide 114(1) of the Rules of
Procedure, mamtains that the application 1s inadmissible because the [Union| cannot meur hability for

the damage allegedly suffered by the applicant (Case 99/ 74 Grands Monlins des Antilles v Commission [1975]
ECR1551).



18 First, the Council maintains that the alleged damage was caused not by Regulation No 2340/90 but by

19

20

21

Law No 57. Contrary to the applicant’s assertion, the adoption of that Law was not a ‘direct reaction to
the adoption of Regulation No 2340/90 but, as is clear from its preamble, a reaction to the ‘arbitrary
decisions taken by ‘certamn governments’. Accerding to the Counci, it was United Nations Security
Counal Resclutions Nos 660 (1990) and 661 (1990) which i fact prompted the adoption of Law No 57.
In those arcumstances, the fact that the embargo ordered by the United Nations Security Council
against Iraq was justified by Iraq’s dlegal conduct (the invasion of Kuwait) means that no objective
connection can be established between the adoption of Regulation No 2340/90 and the adoption by
Iraq, as a counter-measure, of Law No 57 and, therefore, there can be no causal link between the [Union|

regulation and the damage alleged by the applicant.

Second, the Counal questions whether the applicant’s damms against the Iraqi authorities constitute
‘assets frozen by virtue of Article 7 of Law No 57 {see paragraph 8 above). In particular, the applicant
has not shown that it was pursuant to Law No 57 that Rafidian Bank refused to execute the transfer
orders given by the Iraqt Mmistry. The Council states that the transfer orders in question were given by
letter from the Iraqn Mimistry dated 5 and 6 February 1990 well before the adoption of Law No 57 in
Septernber 1990,

Third, the Council mamtains that, even if the Iraqi authorities’ refusal to honour their debts to the
applicant was based on Law No 57, only that Law, in the absence of any national or [Union| measure
prohibiting the transfer of funds to Gennany from Iraq, gave rise to the damage alleged by the applicant.
The applicant’s situation 1s thus different from that of other German operators who suffered losses as a
result of German national measures prohibiting, in implementation of Regulation No 2340/90, any
cornmercial dealings with Iraq.

The Commission, for its part, considers that, in principle, there 1s no basis m the case-law of the Court
of Justice on non-contractual liability for an action under [Article 268 TFEU] and the second paragraph
of [Artide 340 TFEU] to establish non-contractual liability on the part of the [Umnion] for a lawful act.
However, 1t considers that there must a legal basis in the Treaty on which an mdividual may rely to
establish hability on the part of the [Union] for a lawful act.

22 The applicant maintains that its application 1s admissible and that the considerations of fact and law put

forward by the Coundll, in particular those relating to the absence of any causal link between the
adoption of Regulation No2340/90 and the impossibility of its recovering its debts from the Iraq
authomnties, relate to the substance rather than to the admussibility of the application.

Findings of the Court

23 The Court chserves that the applicant clearly describes in 1ts application the nature and extent of the

alleged damage and the reasons for which 1t considers that there is a causal link between that damage
and the adoption of Regulation No 2340/90. The application thus contains sufficient information to
satisfy the admissibility requirtements laid down in that regard by Article 44(1)(c) of the Rules of
Procedure and by the case-law: the Council’s arguments concerning the existence and nature of the
alleged damage and the causal lnk ge to the substance of the application and should therefore be
examined in relation thereto. It follows that the application must be declared admissible (Case T-554/93
Saint and Murray v Council and Commission [1997] ECR 11-563, paragraph 59, and Case T-38/96 Guérin
Autormobiles v Commmission [1997] ECRII-1223, paragraph 42).

Substance

24 The applicant maintains that, in so far as the ongin of Law No 57 1s to be found i the adoption of

Regulation No 2340/90, which imposed an embarzo on trade with Iraq, the [Union] is required to



compensate it for the damage sustained as a result of the Iraqr authorities’ refusal to honour their debts
to the applicant. It submits that the [Umon]’s liability for the damage thus sustained necessanly arises by
virtue of the prnciple of [Union] hability for lawful acts, in that it suffered an impairment of its property
rghts equivalent to expropration, or, in the alternative, by virtue of the principle of [Umon| hability for
unlaw ful acts, the illegality m question stermnming in this case from the [Umon] legislature’s falure to
provide, when adopting Regulation No 2340/90, for compensation for the damage caused by that
regulation to the undertakings concerned.

The [Union]’s liability for lawful acts
Arguments of the parties

The basis of the [Umon]’s liability for lawful acts

25 The applicant maintains, first, that in accordance with the first paragraph of Article 1 of the First
Additional Protocol te the European Cenvention for the Protection of Hurman Rights and Fundamental
Freedoms (hereinafter ‘the Human Rights Convention) and the general principles of international law
relating to the obligation to compensate for damage to property, Paragraph 14(3) of the Grundgesestz
(German Basic Law) provides that expropration decided upen in the general interest can be effected
only against payment of compensation. According to the applicant, the same rule also applies in cases of
‘an tmpairment equivalent to expropration’ where, under Genmman case-law, there 1s an obligation to pay
compensaton when lawful State acts, although not constituting formal expropoation rmeasures,
nevertheless have the incidental consequence of adversely atfecting property rights.

26 Moreover, according to settled case-law of the European Court of Human Rights, debts receivable fall
within the concept of property protected against impairment equivalent to expropration under Article 1
of the First Protool to the Human Rights Convention {judgment of the European Court of Human
Rights of 9December 1994 m the case of Greek Refineries Stan and Stratis Andreadis v Greece). The same
appreachis also taken in the case-law on publicinternational law and m the laws of the Member States.

27 On the basts of those considerations, the applicant maintains that the fact that its existng and
uncontested claims became irrecoverable as a result of the application of Law No 57, adopted in
retaliation for the imposition of an embargo on trade with Iraq by Regulation No 2340/90, caused it a
still subsisting mjury” which must be redressed by the [Umnion].

28 It mamtains that its claim for compensation for law ful mmpairment of its property nights 1s justified by
the consideration that its contribution to the political costs of the embargo applied by the [Union]
should not be greater than that of the other [Union| taxpayers who must hkewise bear those costs m
accordance with the princple of equal treatmment (Case 265/78 Ferwerda v Produkischap voor 1Vee en 1/ lees
[1980] ECR 617, at 628).

29 In response to the defendants’ argument that this case is concerned with a [Unien] measure reflecting
economic pelicy choices, with the result that the damage alleged by it does not exceed the lunits of the
nsks inherent in econormuc activity in the field concermed and does not threaten its existence as an
undertaking, the applicant states that the question whether the embargo mposed on tradewith [raqis a
measure of economic policy or of security policy, threaterung its existence, is irrelevant since this case is
concerned not with future fmancial losses but with the mmpairment of pre-existing property rights. As to
whether, by providing services m Iraq, it knowmgly tock the risk of bemg unable subsequently to
recover its debts, it states that the contract which it cencluded with the Iragi authonties in 1975predates

by four years the establishment of the present Iraqi regime and by five years the war between Iraq and
Iran.

30 The Counal mamtains, first, that the conditions for the [Union| to mcur liability as the result of a lawful
act must be stricter than those applicable to hability for an unlaw ful act.



31 It observes that, according to the relevant case-law, strict liability can be incurred only if an individual
has to bear, in the public interest, a financial burden which would not nomally fall upon him Case
267/82 Diévelgppement SA and Clemessy vCommission [1986] ECR 1907) or if a particular group of
undertakings specialising in certain products has to bear a disproportionate part of the burden denving
from the adoption by the [Union] of certan economic measures (Case 81/86 De BoerBuizen v Comncil and
Commrission [1987] ECR 3677).

32 However, accordmg to the Counal, nene of these conditions 1s satisfied in this case. In response to the
applicant’s statement that it 15 unacceptable for it to contribute more than other economic operators to
the costs of the pelicy of embargoing trade with Iraq, merely because its claims remained outstanding
when that policy was inplemented, the Council replies that it 1s net for the [Union] to make reparation
for ‘mishaps’ befalling operators engaging in transactions mvolving econcmic tisks.

33 The Commission contends that the German legal concept of ‘exceptional sacrifice’(‘Sonderopfer), on
which the applicant bases its claim for compensation, presupposes that an individual has suffered
particular damage and 15 not transposable, as such, into [Union| law. Moreover, it 1s doubtful whether
the applicant can be regarded as fomming part of a sufficently well-defined group of undertakings wlich
has made an ‘exceptional sacrfice of the land referred to.

34 The Commission emphasises that the applicant’s references to German case-law concern adverse effects
on real estate or commercial property resulting from the adoption of State measures relating to building
or reparcelling of land and are not therefore relevant to the present case. Similarly, the case-law of the
European Human Rights Court on protection of property rights cited by the applicant (see paragraph 29
above) in fact concerns direct deprivation of ownership by acts of the public authonties and not the
indirect consequences of law ful legal measures adopted by the [Union], as in this case.

35 Moreover, as is clear from the relevant case-law, the [Union]’s liability in respect of lawful acts can be
mncurred only if the damage alleged was not foreseeable or could not be avoided by a diligent ecenormuic
operator. However, the foreseeability of Iraq’s insolvency and/or its refusal to pay its debts was manifest
i this case, having regard, first, to the surroundmng circumstances in general and, second, to the
particular situation prevailing in that country. According to the Commission, undertakings like the
applicant, which had been unable to obtain guarantees from public bodies or insurance comparies to
cover tisks associated with commercial transactions with countries considered as ‘ugh-risk countries,
merely accepted, in full knowledge, the increased nisks involved.

36 Pmally, the applicant has not mentioned any circumstance liable seriously to affect its functioning and

threaten its survival as an undertaking (see the Opinion of Advocate General Lenz 1n Joined Cases
279/84, 280/ 84, 285/ 84 and 286/ 84 Ran and Others v Commmisson [1987] ECR 1084, at 1114).

The causal link

37 The applicant maintains that the alleged damage was caused by the adoption of Regulation No 2340/90
which imposed an embarge on trade with Iraq, since the Iraqr authorities’ refusal to settle its claims was
based on Law No 57, a measure adopted mn response to the adoption of that regulation. Contrary to the
Counal’s contention, Iraq’s adoption of Law No 57 is not a ‘remote’ consequence within the meaning of
the case-law (Joined Cases 64/76, 113/76, 167/78, 239/78, 27/79, 28/79 and 45/79 Dumnortier Fréres v
Conne! [1979] ECR 3091} but a typical and foreseeable consequence of an act applying an embargo.

38 In that regard, the applicant maintains that when Regulation No 2340/90 was adopted both the
Cormmission and the Council i fact took account of the costs and other consequences of the possibility
of Iraq’s suspending payment of its outstanding debts to [Umon| undertakings. In support of that
assertion, 1t cites as witnesses the former President of the Commuission, Mr Delors, and the former
President of the Counal, Mr De Michelis, and asks the [General Court| to order the Council and the



Commission to produce all the documents leading to the adoption of Regulation No 2340/90 {Case T-
194 /94 Carvel and Guardian Newspapers v Conneil [1995] ECRII-2765).

39 According to the applicant, the defendants’ argument that the alleged damage 1s attributable not to the
adoption of Regulation No 2340/90 but solely to the fact that, before the adoption of that regulation
and even before the mvasion of Kuwait on 2 August 1990, [raq was not in a position to pay its debts, 15
belied by the fact that, in April and May 1990, the Iraq authorities had already paid it a sum of about
DM 200 000 for services rendered. Swymularly, the Iraqi authorities’ delay in setting vanous involces in
foreign currency can be accounted for only by the bureaucratic difficulties encountered by the Iraq:
admimistration, not by Iraq’s alleged msolvency.

40 The applicant rejects the Counal’s argument that the impossibility of recovering its debts was
attributable not to Regulation No 2340/90 but to amore remote cause, namely the invasion of Kuwait
by Iraq, in violation of international law. The fact that the [Union| embargo on trade with [raq was
justified by that State’s previous unlaw ful conduct does not mean that the [Umion| 1s under no oblgation
to compensate third parties for an mpaimment of their property rights equivalent to expropration. Not
1s the existence of the direct link clammed in this case undermined by that fact that the damage suffered 1s
attributable te an unlawful cause, namely Law No 57, which was adopted as a counter-measure to a
previous lawful measure, namely the adoption of Regulation No 2340/90 (Casel45/83 Adams v
Commrission [1985] ECR 3539).

41 As to the Councal’s argument that, ultunately, it was the resolutions adopted by the United Nations
Security Counal that gave rise to the damage, the applicant replies that United Nations Security Council
resolutions have no direct effectin the legal systems of the Member States.

42 With regard to the question raised by the defendants as to whether, first, the applicant’s dauns actually
constitute an ‘asset’ within the meanmg of Law No 57and, second, whether that Law 15 still in force, the

applicant maintains that all that matters 1s the fact that the Iraqi authonties continue to refuse to honour
their debts.

43 Pmally, the applicant maintains that, contrary to the Counal’s contention, the fact that Regulation No
2340/90was concerned solely with imports and exports of goods and not the provision of services has
no bearing on any apprasal as to whether or not there was a causal link since it was because of the
adoption of that regulation that the Iraqi authorities refused to settle their debts.

44 The Council contends that even if the applicant’s claims against [raq were to be regarded as having
become irrecoverable and if, therefore, 1t had suffered damage, there was no link, or at least no

sufficiently direct’ link, between that damage and the adoption of Regulation No 2340/90.

45 According to the Coundl, Iraq’s refusal to settle the applicant’s claims 15 due not to the application of
Law No 57, adopted as a counter-measure to Regulation No2340/90, but to the financial difficulties
expertenced by [raq as a result of its policy of aggression towards neighbounng States. Moreover, since,
at the tune when Law No 57 was adepted, the [raq authorities had not yet transferred the funds into a
bank account in the name of the applicant, no ‘property’ or ‘asset’ belonging to the applicant had been
frozen within the strict sense of the provisions of that Law.

46 Even 1if it were assumed that the damage mvoked by the applicant was to be regarded as caused by the
application of Law No 57, the Counal considers that, contrary to the applicant’s assertion, it was not
Regulation No 2340/90 that prompted the adoption of that Law but United Nations Security Council
Resclutions Nos 660 (19907 and 661 (1990), which ordered an embargo to be mmposed on trade with
Iraq which the [Union] was legally bound to apply. It follows that the adoption of Law No 57 cannot be
regarded as a ‘sufficiently direct’ consequence of the adoption of Regulation No 2340/90 within the

meaning of the relevant case-law.

47 Moreover, the alleged causal link 15 non-existent smce, placed in its histonical context, Law No 57 cannot

be regarded as a ‘reaction’ by Iraq to the embargo ordered by the Umited Nations Security Counal and



put into effect by the [Union] by means of Regulation No 2340/90, because the measures against Iraq
were adopted following earlier breaches of international law by that country.

48 PFmally, the Counal mamtains that, smce the aim of Regulanon No 2340/90was to prevent imports and

49

50

51

exports of goods and not to prolubit [Umion| economic opemtors from recetving payment of debts
already owed to them by the Iraqi authorities, there 1s no sufficiently direct causal link between the
adoption of that regulation and the alleged damage.

The Comrmnission contends that the damage alleged by the applicant derives solely from Law Neo 57 and
not from the adoption of Regulation No 2340/90: the latter was merely used by Iraq as a pretext for
suspending payment of its debts as a result of the difficulties it was experiencing and the adverse
financial situation in which it found itself as a result of its engaging in warfare in the region and its
armaments policy.

Furthermore, 1t 1s clear from Articles 5 and 7 of Law No 57 that [raq has not defimtively refused to pay
its debts to the applicant, which explains why the applicant suggested assigning its claims to the
defendants in return for compensation: for that reason too, therefore, there 1s no direct link between the
damage alleged and Regulation No 2340/ 90. In any event, even if the existence of an indirect causal link
were sufficent to give nse to non-contractual Liability on the part of the [Union], the fact remains that
such a link 15 irrelevant in circurnstances such as those of this case where 1t relates to lawtul conduct (the
adoption by the Coundl of Regulation No 2340/90) which subsequently gave mise to unlawful conduct
bya third party (the adoption by Iraq of Law No 57).

The Commission adds that, by letter to the President of the United Nations Security Council of 28
February 1991, Iraq fonnally acknowledged the legality of United Natiens Secunty Councl Resolution
No 660 {1990) and of the other resolutions which followed in the wake of Law No 57, and that that Law
was fmally repealed on 3 March 1991, with the result that, as from that date, the applicant was mn a
position to cal on the Iraq authonties to settle its clamms.

52 As to the request that witness evidence be taken from the former Presidents of the Commission and the

Counal, the Commission states that it would be pointless to do so since the evidence required of the
applicant cannot consist of staternents by those persens.

The damage

53 The applicant claims that it suffered a ‘still subsisting injury within the meaning of the [Umon] case-law

on non-contractual hiability because 1ts debts against Iraq became irrecoverable following the adoption of
Regulation No 2340/90. The fact that it suggested assigning its daims to the defendants in return for the
compensation sought in no way detracts from the existence of the damage but 15 intended merely to
prevent any unjust enrichment on 1ts part. It the defendants seek to challenge both the existence of its
claims agamst Iraq and the mmpossibility of securing payment of them, the applcant suggests that
evidence be taken from its comunercial manager, Hartwig von Bredow, and its representative in
Baghdad, Wolfgang Johner. If it did not explain why the [raqt authorities failed to settle its claims, that
was because it had not recerved any explanation itself, particularly since the [Umnion] embargo on the
provision of services to Iraq (Council Regulation (EEC) No 3155/90 of 29 October 1990 extending and
amending Regulation No2340/90, O] 1990 L 304, p. 1, heremnafter Regulation No 3155/90) prohibited

it from giving any instructions to legal representatives m lraq.

54 The applicant estimnates its loss as DM 2 279 859.69, corresponding to the debts which the [raqi Miustry

acknowledged m its letters of 5 and 6 February 1990 and otdered to be paid, although no payment has

vet been recetved.

55 It mamntains that, according to the case-law of the European Court of Human Rights, the amount of its

compensation should reflect a just balance between the general interest of the [Union| and the need to
safeguard the fundamental nights of the individual. That does not, in its view, mean, however, that the



compensation cannet cover the full amount of the debts which have been rendered irrecoverable by the
adoption of a State measure, including all interest thereon since they arose (Greek Refineries Stan and Stratis
Avundreadss, cited above). German law allows compensation to be obtamed for all finanaal losses caused
by an ‘mpairment of rights equivalent to expropratiory’. The same applies m the case-law of the
European Court of Human Rights. The [Umion| should therefore be omdered to pay it, agamnst
assignment of its claims agamst Iraq, compensation correspondmg to the amount of those clamms,
together with accrued interest. However, the applicant does not exclude the possibility that the
compensation claimed might be reduced to reflect the circumstances of this case.

56 The Counail maintains that the measures adopted by lraq, m particular Law No 57, merely had the effect
of delaymg payment of the applicant’s claims, so that, from the legal standpoint, the applicant has not
suffered ‘A still subsisting injury’” within the meamng of the relevant case-law, a postion further
confirmed by the fact that the applicant is prepared to assign its claims to the [Union| mstitutions in
return for compensation for the damage allegedly suffered.

57 Moteover, it 1s dear from the letter sent to it by the applicant on 4 August 1994that the applicant
registered its claims with the competent admimstrative authorities m Germany, so as to be able to assert
them before the Claims Comrmussion set up by the United Nations Orgarusation (hereinafter ‘the UNO?)
with a view to settling the question of financial losses suffered by operators as a result of the imposition
of an embargo on trade with Iraq, which shows that the question whether the applcant has in fact
suffered damage will ultunately depend on whether the UNO Lfts the embarge on trade with Iraq.

58 The Commission maintains that the precise amount of the damage suffered has not yet been established
since, from the legal point of view, the applicant’s clamms have not ceased to exist, and it rejects the
applicant’s proposal te assign its cans in retumn for the award of compensation by the [Union].

Findings of the Court

59 At the outset, the Court would pomt out that if the [Union] 1s to incur non-contractual liability as the
result of a lawtul or unlawtul act, it 1s necessary m any event to prove that the alleged damage 1s real and
the existence of a causal link between that act and the alleged damage Case 26/ 81 Olefici Mediterranei v
EEC [1982] ECR 3057, paragraph 16, Joined Cases T-481/93 and T-484/93 Eicportenrs inl evende 1 arkens
and Others v Commission [1995] ECR 11-2941, paragraph 80, CaseT-175/94 Infernational Procuremsent S ervices v
Commrission [1996] ECR I11-729,paragraph 44, Case T-336/94 Efisol v Commuission [1996] ECR I1-1343,
paragraph30, Case T-267/94 Oletfici ltalani v Commission [1997] ECR II-1239, paragraph 20,and Case T-
113 /96 Duthois e Fils v Comncil and Comission [1998] ECR I1-0000,paragraph 54). Secondly, with respect
to the [Union|’s hability in respect of a lawful act, as in this case, the Court notes that it 1s clear from the
relevant case-law that, in the event of such a principle bemg recogrnised as forming part of [Union] law, a
precondition for such hability would in any event be the existence of ‘unusual’ and “peaal’ damage
(Joined Cases 9/71 and 11/71Compagnie d’Approvisonnement and Grands Monlins de Paris v Commiisson
[1972]ECR 391, paragraphs 45 and 46, Case 59/83 Biovilwr » EEC [1984] ECR 4057, pamgraph 28,
Développerment SA and Clemessy v Conmmission, cited above, paragraph 33, and De Boer Buizen v Council and
Commrission, cited above, paragraphs 16 and 17). [t 15 therefore necessary to consider whether the alleged
damage exists, in the sense that it 1s ‘actual and certai’, whether that damage 15 a direct result of the
Counal’s adoption of Regulation No 2340/90, and whether the damage alleged is such as to render the

[Union] hiable in respect of alaw ful act within the meaning of the abovemnentioned case-law.

The existence of the alleged damage

60 As to the question whether the applicant has in fact suffered ‘actual and certain damage, within the
meaning of the relevant case law (Joined Cases 256,80, 257/80,265/80, 267/80 and 5/81 Béra Wihrer
and Others v Counci! [1982] ECR 85,paragraph 9, Case 51/81 De Franceschi v Council and Commission [1982]
ECR 117 paragraph 9, Case T-108/94 Candiotte v Conncil [1996] ECR I1-87, paragraph 54,Case T-99/95
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Stott v Commission [1996] ECR 11-2227, paragraph 72, and Ofeificiltaliani v Commzission, cited above,
paragraph 74), that 1s to say whether its claims against Iraq have become defmtively irrecoverable, the
Court would point cut, first of all, that, according to established case-law, 1t 15 incumbent upon the
applicant to produce to the [Union| judicature the evidence to establish the fact of the loss which he
claims to have suffered (Case T-575/93 Koelmuan v Commisson [1996]ECRII-1, paragraph 97).

It must be stated that m this case, whilst it 15 common ground that the applicant’s claims have not yet
been paid, the fact remains that the evidence produced by the applicant 1s not such as to show, to the
requisite legal standard, that it has been confronted with a defimtive refusal by the Iraq authorities to
settle their debts, prompted by the adoption of Regulation No 2340/90. The applicant has produced no
evidence to show that it has actually contacted, or at least atternpted to contact, either the appropriate
Iraqi State authorities or Rafidian Bank mn order to clanfy why the orders for payment of its claims given
to Ratidian Bank by letters of 5 and6 February 1990 from the Iraqi Ministry have not yet been executed.

62 In that connection, the Court, by way of measure of orgamsation of procedure, asked the applicant to
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produce any correspondence between it and the Iraqi authorities concerning the payment of its darmns.
In its written answers to the questions put to it by the Court, the applicant adnutted that it had not
exchanged any correspondence with the Iraqi authorities, emphasising that 1t was not in its interest to
‘cast any deubt, by further correspondence, on the binding nature of the orders given en 5 and 6
February by the Ministry of Housmng and Reconstruction to Rafidian Bank® and that it would, moreover,
have been unacceptable, and therefore counter-productive, to seek to expedite, by setting out its view s in
woting, the internal execution of orders from the Minstry’. However, the fact that the applicant did not
consider 1t usetul or appropriate to seek to ‘expedite the internal execution of orders from the Iraqt
Ministry’ 1s not sufficient in itself to support its assertion that the [raqu authorties have defmitively
refused to pay its daims. Consequently, the possibility cannot be ruled out that the non-payment of its
claims may be due to amere delay of an admimistrative nature, a tempoerary refusal to payor termporary or
permanent insolvency on the part of Iraq.

That conclusion s not put 1 doubt by the letter of 10 October 1990 sent by the Iraq Minister to the
applicant and produced by the latter at the hearing on 19]une 1997, from which 1t appears, accordmg to
the applicant, that the Iragqi Minister gave it to be understoed “in diplomatic language’ that its claims
would not be paid for so long as the [Unien] embargo on trade with Iraq remained in force. That letter,
sent to the applicant Swhen the unification of the Federal Republic of Germany and the German
Democratic Republic was declared’, makes no reference to the contractual relations between the
applicant and the Iraq authonties under the 1975 wntract nor, a fortiers, to the fate of the applicant’s
claims, but confines itself to statements of a general nature concerning the contobution which German
undertakings might be able to make to ‘the development of productive bilateral cooperation’ between
Germany and Irag, and the damage caused te such relations by the embargo and the ‘threats hanging

over Iraq’.

64 Moreover, whilst the applicant refers, in its wrtten answer to the abovementioned question from the
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Court, to certan confidential reports wlich the assistant manager of its branch m Iraq had drawn up,
showing that the Iraqi authorties are stll refusing to pay its claims because of the mamtenance of the
[Union| embargo, it must be pointed out that 1t did not produce copies of those reports to the Court.

In any event, even if it is assumed, as claimed by the applicant in its application, that Iraq’s refusal to pay
its debts dertves from the adoption of Law No 57, which froze all assets of undertakings established m
States whose governments had adopted ‘arbitrary decisions’ against it, such as Regulation No 2340/90,
that Law, as the defendants have made clear in their pleadings, was finally repealed on 3March 1991, It
follows that, atleast from that date, there should i principle have been no legal obstacles preventmg the
Iraqi authorities from paying the applicant’s claims. The Court, by way of measures of organisation of
procedure, asked the applicant to state whether it had taken the necessary steps following the repeal of
Law No 57 to secure payment of its claims and the reasons for which they remaimned unpaid
notwithstanding that repeal. In its wtten answer, the applicant stated, as moreover it had deone for the
first time m its reply, that Law No 57cannot beregarded as the cause of Iraq’s refusal to pay butmust be
seen as evidence of that refusal m that, as debtor, Iraq needed no legal basis for failing to discharge its



contractual obligations. However, even if it were assumed that it was not, ultunately, because of the
adoption of Law No 57 that Iraq refused to settle the applicant’s claims wlich m any event runs counter
to the line of argument developed in its application the fact rermamns that its assertion 1s unsupported
since, as just pointed out, the applicant has still not established that the refusal to paywas final and it has
not set out the reasons for the persistence of that refusal despite the repeal of Law No 57.

66 Moreover, as is clear from the documents before the Court, the applicant did not even attempt to avail
itself of the contractual remedies mduded for that pupese in the contract which it had signed with the
Iraqr Mimstry on 30 January 1975 in order to obtamn from the Iraqr authorities a defimtive staternent of
their position concerning the non-payment ot its clams. According to Article X of that contract(see
paragraph 2 above), in the event of differences arising as to the interpretation of the contract or non-
perfommance of contractual obligations, the contracting parties were to endeavour to find an acceptable
solution by conciliation, failing which they were to refer the matter to the Planning Board, and even then
they would not forfert their right to bring the same dispute before the competent Iraqi courts (Article
X(1) and (2) of the contract). As the applicant explained at the hearmg on 19 June 1997, the [Union|
embargo on the provision of services in Iraq and Kuwait introduced by Regulation No 3155/90
prevented it from instructing Iraqi lawyers or legal representatives. However, whilst the possibility
cannot be excluded that, in view of the domestic situation in Iraq after the end of the Gulf War, recourse
by foreign undertakings to Iraqi lawyers to reselve disputes between thern and the Iraqi authorities might
be difficult, the fact remains that, contrary to the applicant’s assertior, that difficulty did not derive from
Regulation No 3155/90 since the latter merely pohibited the provision of services, in or from the
[Umnion|, to natural persons in Iraq or to undertakings registered m Iraq with the object or effect of
promoting the economy of Irag, but not the provision of services in [raq to third parties by natural or
legal persons established m that country (Article 1 of the regulation).

67 Fally, the fact that the applicant has offered to assign its clarns agamnst Iraq to the defendants in return
for payment of the amount at 1ssue rules out the conclusion, i the absence of any evidence to the
contrary, that these clains are to be regarded as having become definitively irrecoverable.

68 It 13 clear from the foregomg that the applicant has been unable to demonstrate to the requisite legal
standard that it has suffered actual and certain damage within the meaning of the case-law cited above
(see paragraph GO).

69 However, even if it were assumed that the damage alleged by the applicant could be regarded as ‘actual
and certaw?, the [Union|’s habiity for a lawful act could be mcurred only if there was a direct causal hnk
between Regulation No 2340/90and that damage. In view of the particular features of this case, the
Court considers it appropnate to examine that possibility and to ascertain whether n this case such a
causal link exists.

The causal link

70 The applicant’s argument 1s that, in so far as its clauns have become irrecoverable through Irag’s
adoption of Law No 57 as a foreseeable and direct counter-measure to the adoption of Regulation No
2340/90 imposing a trade embargo on Iraq, the damage which it allegedly suffered must ultimately be
attributed to the [Umon]. It is therefore necessary to consider first of all whether the applicant’s claims
against Iraq have become irrecoverable as a result of the adoption of Law No 57and, if so, whether the
adoption of that Law and the Iraqi authorities’ subsequent refusal to pay those daims derive directly
from the adoption of Regulaton No2340/90 (see Infernational Procurement Services v Commission, cited
above, paragraph 55).

71 In that regard, the Court notes, first, that it 1s clear from the preamble to Law No57 that its enactment
was justified by the adoption by ‘certain governments” of arbitrary decisions” agamst Iraq. However, it
must be chserved that Law No 57contams no reference to the European [Union| or to Regulation No
2340/90. Even if itwere assumed that Law No 57 referred by mplication to the governments of all the



Member States, it is undemable that it was not those governments but the [Umon| which adopted
Regulation No 2340/90 prohibiting trade betw een the [Union] and Iraq.

72 Evenif it were approprate to see the adoption by the Council of Regulation No2340/90 as an ‘arbitrary
decision’ taken by ‘certain governments’ within the meaning of Law No 57, the Court considers that the
applicant, which bears the burden of proof (Case 40/75 Produits Bertrand v Commisson [1976] ECR 1 and
Case T-485/93 Dreyfius v Commission [1996] ECR I1-1101, paragraph 69), has not established to the
requisite legal standard that the adoption of that Law constituted, as a retaliatory measure, an objectively
foreseeable consequence, in the normal course of events, of the adoption of that regulation. Moreover,
even 1if such a direct causal link existed between the damage allegedly suffered and the adoption of Law
No 57, it 1s clear from the documents before the Court that that Law, which entered mto force on 6
August 1990, was finally repealed on 3 March 1991, It follows that, since that date at least, Law No 57
cannot be regarded as the cause of the refusal to pay the applicant’s claims.

73 In any event, even 1if it were appropriate to mnsider that Law No 57 was a foreseeable consequence of
the adoption of Regulation No 2340/90 and/or that, despite the repeal of that Law, itwas still by way of
retaliation for the maintenance of the [Union| embargo that the [raq authorities were refusing to pay the
applicant’s clains, the Court considers that the alleged damage cannot, in the final analysis, be attributed
to Regulation No 2340/90 but must, as the Coundil has in fact contended, be attributed to United
Nations Security Council Resolution No 661(1990) which imposed the embargo on trade with Iraq.

74 In that regard, the Court observes that, under Article 25 of the United Nations Charter, only the
‘Members of the United Nations® are required to accept and carry out the decisions of the Security
Counal of that organisation. Whilstitis true that the Member States of the UNO were required, in that
capacity, to take all necessary measures to give effect to the trade embargo against Iraq imposed by
Resclution No 661 (1990), the fact remams that those of themn which were alse Meanber States of the
[Union| were able to take action to that effect only under the Treaty, since any measure of common
commmercial policy, such as the imposition of a trade embargo, falls, by virtue of [Article 207 TFEU],
within the exclusive competence of the [Union|. It was on the basis of those considerations that
Regulation No 2340/90 was adopted, its preamble stating that’ the [Union] and its Member States have
agreed to have recourse to a [Union| instrument i order to ensure uniform mmplementation, throughout
the [Umnion|, of the measures concerning trade with Iraq and Kuwait deaded upon by the United
Nations Security Council’. The Court therefore considers that, in the circumstances of this case, the
alleged damage can be attributed not to the adoption of Regulation No 2340/90 but only to United
Nations Secunty Council Reselution No 661 (1990) which imposed the embargo on trade with [raq. [t
follows from the foregoing that the applicant has not demonstrated the existence of a direct causal link
between the alleged damage and the adoption of Regulation No 2340/90.

75 In view of the particular circurnstances of this case, the Court considers that it 1s also appropuate to
examine whether, in the event that the conditions relating to the existence of damage and of a direct
causal link have been fultilled, the damage could be classified as ‘specal’ and “unusual’ within the
meaning of the case-law referred to above (paragraph 39) concerning the [Union]’s liability in respect of
alawful act.

The nature of the damage suffered

76 The Court observes that the Court of Justice, in its judgment in Compaguied Approvisionnement and Grands
Monlins de Paris, cited above, rejected a dawn for compensation for ‘unusual and special’ damage based by
the applicants on [Umnion] lability in respect of a lawful act owmg to the ‘unequal discharge of public
burdens’, on the ground that ‘any lability for a vahd legislative measure 1s mconcetvable in a situation
like that in the present case since the measures adopted by the Commission were only intended to
alleviate, in the general economic interest, the consequences which resulted in particular for all French

importers from the national decision to devalue the franc” (paragraphs 45 and 46 of the judgment).



77 Sumnilarly, in Bisvdlac » EEC, ated above, the Court of Justice held that the condition whereby the [Union]
can incur hability in respect of an unlawful legislative act only where the damage alleged exceeds the
limits of the economic risks inherent i operating in the sector concerned Swould have to be applied
Sortiori if the concept of hability without fault were accepted in [Umnion| law’{paragraph 28 of the
judgment). In that case, the applicant based its claim for compensation for an unlawful act on the
German legal concept of ‘exceptional sacritice’ (Sonderopter) and the French legal concept of unequal
discharge of public burdens’, both of which ate also relied on by the applicant in these proceedings.

78 In its judgment in Développement SA and Clemessy v Commission, cited above, the Court of Justice also
rejected a claim for compensation based on strict hability, declaring that that prnciple, as described by
the applicants, implied that ‘an mdividual has to bear, in the public interest, a financial burden which
would notnormally fall upon humn’, which was not, however, the case (paragraph 33 of the judgment).

79 Fnally, in its judgment i De Boer Buizen v Councl and Cemmmission, cited above, the Court of Justice,
having held that the scheme established by the [Union| mstitutions to implement an arrangement
between the [Umon| and the United States of America for trade mn steel pipes and tubes did not give rise
to any discommation against [Union| producers of those products as compared with distributors and
that, therefore, the conditions for [Umon] habdity for an unlawful act to be mcurred were not met,
added, however, that the absence of any such discrimination betw een [Umon| producers and distnbutors
of the preducts at 1ssue did not mean that the institutions would not bear ‘a degree of responsibility” if it
were found that certamn undertakings, ‘as a category, had to bear a disproportionate part of the burden’
attributable to the implementation of that trade arrangement. According to the Court of Justice, n such
arcumstances’ it would be for the [Union] mstitutions to provide a remedy’ (paragraphs 16and 17 of the

judgment).

80 It 15 clear from the abovementioned case-law of the Court of Justice that, in the event of the principle of
[Union| hability for a lawful act being recognised in [Union| law, such hability can be incurred only if the
damage alleged, if deemed to constitute a ‘still subsisting injury’, affects a particular circle of econormic
operators in a disproportionate manner by comparison with others {unusual damage) and exceeds the
limits of the economic risks inherent m operating in the sector concerned (special damage), without the
legislative measure that gave rise to the alleged damage being justified by a general economic interest (D
BoerBuizen v Council and Commission, Compagnie dApprovisonnement and GrandsMonlins de Paris, and Biovilac v
EEC, all ated above).

81 As regards the unusual nature of the alleped damage, in that it affects a particular category of economic
operators 1 a disproportionate manner by compansen with others, the Court notes, first, that the
adoption of Law No 57, to which, according to the applicant’s reasorung, must be assimnilated any other
retaliatory measure by the Iraqi authonties having the same effects, was designed to freeze the ‘assets
held in Iraq by undertakings established in the [Umnion|, together with the’ income” produced by those
‘assets’. It follows that it was not only the applicant’s claims that were affected but also those of all other
[Union| undertakings which, when the embargo on trade with Iraq was imposed by Regulation
No02340/90, had not yet been paid. As the applicant stated at the hearing, the daims of [Union]
undertakings against Iraq which, following the inposition of the [Umon] embargo on trade with that
country, became irrecoverable and had to be covered by State guarantees amounted to US $18 000
million.

82 In those crcumstances, the applicant cannot be regarded as formmg part of a category of economic
operators whose property interests were atfected in a manner which set them apart from all other
economic operators whose claims became irrecovemble as a result of imposition of the [Union] embargo.
It cannot therefore claim to have suffered special damage or to have made an exceptional sacrfice.
Morteover, the tact that it was not possible to cbtain cover forits claims by State guarantees because they
dertved from the perfommance of a contract concluded before the implementation mn Germany of a
systern of guarantees against cornmercial risks in countries like Iraq, as it explained in its witten answers
to questions from the Court and at the hearing, 1s not such as to distmguish it from the undertakings
which did benefit from such guarantees. The applicant has been unable to establish that it was the only



undertaking or that it belonged to a small group of economic operators for which the benefit of

msurance cover of that kind was unavailable.

83 Secondly, as far as the special nature of the alleged damage 1s concerned, m that it exceeds the economic
osks mherent in domg business i the sector concemned, the Court considers that m this case those limnits
have not been exceeded. It 15 commeoen ground that Iraq, by reason of its involvernent in a war with Iran
long before its invasion of Kuwait on 2 August 1990, was already regarded, as the defendants have
contended without bemng contradicted by the applicant, as a Tugh-risk country’. In these circumnstances,
the economic and commeraal risks deriving from the possible involvernent of Iraq in renewed warfare
with neighbounng countries and the suspension of payment of its debts for reasons assoaated with its
foreign policy constituted foreseeable risks mherent in any provision of services in Iraq. The fact that
Iraq succeeded, as the applicant asserts, in paying its debts, albeit after a considerable delay, could not
mean that the abovementioned risks had disappeared.

84 That conclusion is corroborated, moreover, by a letter of 28 November 1995 sent by the Federal
Minustry of Finance to the Commission, from which it appears that the system of guarantees established
in Germany between 1980 and 1990 to cover debts in respect of German exports to [raqwas suspended
on several oceasions specifically because of the deteniorating political situation n Iraq.

85 It follows that the risks mvolved in the applicant’s providing services m Iraq formed part of the risks
inherent mn operating in the sector concerned.

86 Finally, and in any event, it must be observed, first, that Regulation No 2340/90,even assuming, as the
applicant asserts, that it 15 at the root of the alleged damage, constitutes, as just indicated (see paragraph
74 above), inplementation in the [Umon| of the obligation mcumbent on the Member States as
members of the UNO to give effect, by means of a [Union] measure, to United Nations Security
Counal Resolution No 661 (1990), which imposed a trade embarge agamst Iraq. Secondly, as is
apparent m particular from Resolution No 661 (1990), the trade embargo against Iraq was decided upon
mn order to ensure the ‘maintenance of mtemational peace and security’ and on the basis of the ‘inherent
rght of ndividual or collective self-defence, in response to the armed attack by lraq agamnst Kuwait, in
accordance with Article 51 of the Charter [of the United Nations].”

87 As the Court of Justice held in Case C-84/95 Bogphorus v Minister for Transport, Energy and Communications,
Ireland and the Attorney General [1996] ECR 1-3953xhilst it 1s true that rules intended, by the imposition of
a trade embargo against a nonanember country, to maintam mtemational peace and secunty have, by
defimtion, effects which affect the freedom to pursue a trade or business, thereby causing harm to
persons who are in no way responsible for the situation which led to the adoption of the sanctions, the
fact nevertheless remams that the importance of the ains pursued by such rules 1s such as to justily
negative consequences, even of a substantial nature, for some operators.

88 Consequently, having regard to the cbjective of general mterest so fundamental for the nternational
cormmunity of brnging to an end the invasion and occupation of Kuwait by Iraq and mamtaming
international peace and security m the region, the damage alleged by the applicant, even if it were capable
of being classitied as substantial, within the meaning of the Basphoras judgment, cited above, cannot
render the [Union| liable 1 this case (see also Compagmwie dApprovisionnementand Grands Moulins de Paris,

aited above, paragraph 46, and the Opinon of Advocate General Mayras in that case, at pp. 417, 425
and 426).

89 It follows frem all the foregoing that the applicant’s clain for compensation, based on the prnciple of
[Union] hability i respect of alawful act, 1s unfounded and must therefore be rejected.

The alternative claim for compensation for damage allegedly suffered as a result of an unlawful act
Avrguments of the parties

The illegality of Regulation No 2340/90



90 The applicant secks, in the alternative, to establish the [Umion|’s liability in respect of an unlawful act m
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the event of the [General Court] considenng that it is entitled not to compensation cotresponding to the
current value of its claims but rather to determination by the [Urnion| legislature of compensation at a
fixed rate for the damage suffered. It maintains m that regard that sice, when adopting Regulaton Na
2340/90, the [Union] legislature did not provide for machinery to compensate economic operators
whose clamms agamst Iraq were to become irrecoverable as a result of the imposition of an embargo on
trade with that country, the condition te be met for the [Unien| to meur lability, namely the existence of
an unlawful act, 15 fulfilled m this case, such illegality consisting precisely in breach of the obligation to
pay, ot provide for, compensation for persons whose property nghts have, without fault, been adversely
affected, which censtitutes a general principle of law. Accordmg to the applicant, the Councl and the
Cornmission in this case failed in their obligation to exercise the discretion avalable to them in order to
provide for compensation of 100%, 50% or scme other percentage, thereby committing an error of
appraisal of the kind found by the [General Court] m its judgment m Carve! and Guardian Newspapers,

cited above.

The Council considers that the alleged unlaw ful omission on the part of the [Union| legislature in failing,
when adopting Regulation No 2340/90, to provide for machinery to compensate economic operators
affected by the embargo against Iraq rases, essentially, the same substantive issue as the applicant’s claun
for compensation i respect of a lawful impairment of its property rights equivalent to expropration. In
both cases the 1ssue is whether the infrmgement of the nght to property relied upon by the applicant
constitutes a breach of a supedor le of law causmg the [Umon| to incur labidity under the second

paragraph of [Article 340 TFEU]. In the Counal’s view, that question should be answered m the

negative.

92 According to the Council, since Regulation No 2340/90 is a legislative measure of an economic nature,
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the [Union| can incur hability only it there 15 a sufticiently serious breach of a superior rule of law for the
protection of individuals, and there has been no such breach in thus case. It states that, accerding to the
case-law, exerase of the right to property may be subjected to restnctions provided that they correspond
to [Unton| objectives and do not constitute a disproportionate and mtolerable interference which
infringes upon the very substance of the nights guaranteed (Case 265/87 Sobrider v Hampizollamt Gronan
[1989] ECR 2237). However, even if the applicant’s clauns against the Iraq authorities had become
defimtively itrecoverable, the damage suffered by it would not constitute a disproportionate and serious
impairment of the substance of its right to property.

Moreover, according to the Councl, in the case of damage of an econormuc nature, the [Union| can incur
non-contractual lability only if, first, the institution concerned has, without invoking a higher public
economic interest, failed to take any account of the speafic situation of a dearly defined group of
economic operators (Joined Cases C-104/89 and C-37/90 Mulder and Others v Council and Commisson
[1992] ECR 1-3061), and, second, the alleged damage exceeds the limits of the economic nsks mherent
in operating m the economic sector wncerned. In this case, however, the applicant’s commeraal
interests were mnpaired in the same way as those of any other econcmic operator with damms against
Iraq or accompany established there. Moreover, 1t 1s common ground that the financial situation of Iraq
at the time was such that the non-recovery of debts deriving from transactions with that country formed
part of the risks inherent in the business activities concerned. Finally, in the sphere of [Umon| economic
policy, mdividuals are required, within reasonable limits, to accept the harmful consequences which a
legislative measure may have on their economic mterests, without any right to compensation (Joined
Cases 83/76, 94/76, 4/77, 15/77 and 40/ 77Bayerische HNL. and Others v Council and Commrission [1978]
ECR 1209,paragraph 6, and Joined Cases T-480/93 and T 483/93 Awntillean Rice Mills and Others v
Comrrission [1995] ECR II-2305).

94 The Commission submits that the merits of the applicant’s arguments based on the alleged unlaw fulness

of Regulation No 2340/90 depend on the existence of the right to compensation which it asserts in its
main claim, sc that the non-existence of any such right necessarily means that its alternative claim for
damages must be rejected.



The causal link and the damage suffered

95 The applicant, the Councdil and the Commission put forward the same pleas and arguments concernmg
the alleged damage and the existence of a causal link between such damage and Regulation No 2340/90
as those put forward in the main claim for compensation in respect of a lawful act (see paragraphs 42 to
57 and 58to 63 above).

Findings of the Conrt

96 The Courtnotes, as a preliminary point, that, as the applicant emphasised in its reply and at the hearing
on 19 June 1997, its alternative clain for compensation is made only n the event of the Court
recognising in favour of economic operators like the applicant, whose claims have become irrecoverable
as a result of the imposition of a trade embango agamst Iraq, only a right to compensation at a fixed rate
and not a night te compensation corresponding © the current value of their claims (see paragraph 90
above), as sought m its principal claim for compensation in respect of a lawtul act.

97 For the purpeses of its alternative claim, the applicant mamtains, in particular, that the conditions for the
[Union] to incur liability on account of the unlaw ful nature of Regulation No 2340/90 are met in this
case m that the [Union| legislature failed, when adopting that regulation, to exercise the discretion
avallable to 1t in erder te provide for compensation for the damage which economic operators would
suffer as a result of the imposition of an embargo on trade with Iraq.

98 The Court considers that this alternative clamm for compensation, formulated by the applicant in the
terms set out above, presupposes, as the defendants have morecver pointed out, that it i1s entitled to
compensation, as it asserts n its main claim for compensation m respect of a lawful act.

99 However, the exarmnation of the mamn claim has clearly disclosed that the applicant cannot be
recognised as being entiled to any compensation since it has not established, in particular, that it
suffered actual and certain damage. In those circumstances, whatever the relevance of the distinction
drawn by the applicant between a possible right to compensation corresponding to the current value of
its clarms and a possible right to compensation at a fixed rate, since both claims seek compensation for
the same damage, its alternative clamm must also be rejected. In those circumstances, i the absence of
any right to compensation, the applicant likewise cannct clamm that the [Urnion| legislature failed to
exercise its discretion in order to adopt measures to compensate undertakings in the same situation as
the applicant. As to the judgment in Carrel and Guardian Newspapers, cited above(paragraph 78) and
referred to by the applicant, the Court considers it irrelevant since, in that case, in contrast to this one, a
provision of [Umon| secondary legislation in fact called on the Council to exercise its discretion as to
whether or not it should accede te requests m areas within its competence regarding access to its
documents.

100 Accordingly, the applicant’s alternative claun for compensation for damage suffered m respect of an
unlaw ful act must also be rejected.

101 It follows from all the foregoing that the application must be disrmussed 1n its entirety.

Costs

102 Under Article 87(2) of the Rules of Procedure, the unsuccessful party is to be ordered to pay the
costs, if they have been asked for in the successtul party’s pleadings. Since the defendants have applied

for costs and the applicant has been unsuccesstul, the latter must be ordered to pay the costs.

On those grounds,



THE [GENERAL COURT] (Second Chamber)
hereby:
1. Dismisses the application;

2. Orders the applicant to pay the costs.

Bellamy Kalogeropoulos Tuh

Delivered in open court in Luxembourg on 28 April 1998,

H. Jung A. Kalogeropoulos

Regstrar President
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