JUDGMENT OF THE COURT (Second Chamber)

1 July 2010

(Appeal — Agreements, decisions and concerted practices — Plasterboard — Access to the file —
Inculpatory and exculpatory evidence — Concept of undertaking’ — Economic unit — Company
responsible for the economic unit’s actions — Argument raised for the first ime during the
judicial proceedings)

In Case C-407/08 P,
APPEAL under Article 56 of the Statute of the Court of Justice, brought on 19 September 2008,

Knauf Gips KG, formerly Gebriider Knauf Westdeutsche Gipswetke IKG, established in Iphofen
(Germany), represented by M. Klusmann and S. Thomas, Rechtsanwilte,

appellant,
the other party to the proceedings bemg:

European Commission, represented by F. Castillo dela Torre and R. Saver, acting as Agents,
with an address for service in Luxembourg,

defendant at first mnstance,
THE COURT (Second Chamber),

composed of J.N.Cunha Rodogues, President of the Chamber, P.Lindh, U. Léhmus,
A. O Caoimh and A. Arabadijiev (Rappotteur), Judges,

Advocate General: |. Mazak,

Registrar: K. Malacek, Administrator,

having regard to the written procedure and further to the hearing on 22 October 2009,
after hearing the Opmion of the Advocate General at the sitting on 11 February 2010,

aives the following
Judgment

By its appeal, Knauf Gips KG, formerly Gebrider Knauf Westdeutsche Gipswetke KG (‘Knauf®
or ‘the appellant’), seeks the setting-aside of the judgment of 8 July 2008 of the Court of First
Instance of the European [Union] (now ‘the General Court’) in Case T-52/03 Kuanf Gips v
Commission (‘the judgment under appeal’), by which 1t dismissed Knaul’s applicaton for
anmulment of Commission Decision 2005/471/EC of 27 November 2002 relating to proceedings
under [Article 101 TFEU] aganst BPB PLC, Gebrider Knauf Westdeutsche Gipswerke KG,
Société Lafarge SA and Gyproc Benelux NV (Case No COMP/E-1/37.152 — Plastetboard) (O]
2005 L 166, p. 8; ‘the contested decasion’).



Legal context

Article 15(2) of Coundil Regulation No 17 of ¢ February 1962: First Regulation implementing
Articles [101] and [102] of the Treaty (O], English Special Edition 1959-1962, p. 87) provided:

‘The Commussion may by decision impose on undertakings or associations of undertakmngs fines
of from 1000 to 1 000 000 units of account, or a sum m excess thereof but not exceeding 10% of
the tumover in the preceding business year of each of the undertaluings participating in the
mfringement where, either intentionally or negleently:

(&)  they infringe [Artide 101{1) TFEU] or [Article 102 TFEU]

Facts

In the judgment under appeal, the General Court summansed the facts which gave ose to the
proceedings before it as follows:

1 The applicant, Knauf ..., manufactures and markets plaster-based buildng materials.

2 The applicant 15 a limited partnership created under German law. All its capital 15 owned by
21 members of the Knauf family and a company which holds the shares of four other
mermbers. The personally liable managing partners are Mr B and Mr C.

3 On the basis of information recerved, on 25 November 1998 the Commission carried out

unannounced mspections at the premises of eight undertakings operating in the
plasterboard sector, incduding the applicant and other undertakings in the Knauf Group.
On 1 July 1999, 1t pursued its mvestigations at the premises of two other undertakings.

4 The Comimission then sent requests for information under Article 11 of ... Regulation No
17 ... to the various undertakings concerned. [t requested information concerning certain
documents cbtained from those undertakings’ premises during the mnspections in

November 1998 and July 1999. Knauf replied thereto on 14 September 1999,

5 On 18 Apal 2001, the Commission initiated the administrative procedure m this case and
adopted a staternent of objections [“the statement of objections™], which it addressed to
the undertakings BPB PLC [“BPB”], Knaul, Scciété Lafarge SA (“Lafarge”), Etex SA and
Gyproc Benelux NV (“Gyproc”). The undertakings concerned submitted their written
observations and were given access to the Commission’s investigation file in the form of a

copy on CD-ROM which was sent to them on 17 May 2001.
6 The applicant replied to the statement of objections by letter of 6 July 2001.

7 Hearings teok place on 17 July 2001. BPB and Gyproc presented part of their case i camera.

8 By letter of 10 August 2001, the Hearing Officer sent non-confidential versions of BPB’s
and Gyproc’s documents to the applicant.

9 By letter of 20 August 2001, the applicant requested access to all the documents which had
been added to the file since the dispatch of the CD-ROM and, in particular, to the replies
of the other undertakings concerned by the administrative procedure to the statement of
objections.
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On 7 September 2001, the Hearing Officer sent to the applicant three additional
documents which Lafarge had sent te the Commission fellowing the heaning of 17 July
2001.

By letter of 11 September 2001, the Comimnission rejected the applicant’s request of 20
August 2001 for access to the other documents in the file.

On 19 November 2002, the Hearing Officer adopted his report.

On 27 November 2002, the Commission adopted the [contested] decision.

The operative part of the [contested] decision states:

“Article 1

BPB ..., the Knauf Group, ... Lafarge ... and Gyproc ... have infrnnged [Article 101(1)
TFEU] by participating in a set of agreements and concerted practices m the plasterboard
business.

The duration of the infringement was as tollows:

(a) BPB ...: from 31 March 1992, at the latest, to 25 November 1998;

(b) [the] Knauf [Group]: from 31 March 1992, at the latest, to 25 November 1998;

(©) ... Lafarge ...: from 31 August 1992, at the latest, to 25 November 1998;

(d) Gyproc ...: from 6 June 1996, at the latest, to 25 November 1998;

Article 3

In respect of the nfringement referred to in Article 1, the fellowmg fines are imposed on

the following undertakings:

(a) BFEB ...: EUR 138.6 million;

(b) ... Knauf ...: EUR 85.8 million;
(c) ... Lafarge ...: EUR 249.6 million;
(d) Gyproc ...: EUR 4.32 million;

22

The Commission found in the [contested] decision that the undertakings concerned
participated in a single and continuous agreement which was manifested mn the following
conduct constituting agreements or concerted practices:

= the representatives of BPB and Knauf met in Londen (United Kingdom) in 1992
[“the London meeting”] and expressed the commen desire to stabilise the
plasterboard markets in Germany, the Umited Kingdom, France and the Benelux;

— the representatives of BPB and Knauf established, as from 1992, mformation
exchange arrangements, to which Lafarge and subsequently Gyproc acceded,
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relating to their sales volumes on the Geroman, French, United Kingdom and
Benelux plasterboard markets;

— the representatives of BPB, Knauf and Lafarge exchanged mformation, on various
ocecastens, prior to prce increases on the United Kingdom market;

— in view of particular developments on the German market, the representatives of
BPB, Knauf, Laftarge and Gyproc met at Versalles (France) i 1996, Brussels
(Belgnum) m 1997 and The Hague (Netherlands) i1 1998 with a view to sharing out

or at least stabilising the German market;

= the representatives of BPB, Knauf, Lafarge and Gyproc exchanged information on

various occasiens and concerted their action on the application of price increases on
the German market between 1996 and 1998.

For the purpose of calculatng the amount of the fine, the Comunission applied the
methods set out in its guidelines on the methed of settng fmes imposed pursuant to
Artide 15(2) of Regulation No 17 and Article 65(5) of the ECSC Treaty (O] 1998 C 9, p. 3;

In fixmg the starting amount of the fmes, determmed according to the gravity of the
mnfringement, the Cormumssion imtially considered that the undertakings concerned had
cornmitted an mfningement which was very senous by its very nature mn so far as the aum of
the practices at1ssue was to put an end to the price war and to stabilise the market through
exchanges of confidential information. The Commission also considered that the practices
at issue had had an impact on the market, smce the undertakings concermed represented
almost all plasterboard supply and the various manitestations of the cartel had been put
mnto practice in a highly concentrated and chgopolistic market. As regards the geographic
extent of the relevant market, the Commission considered that the cartel had covered the
four main European [Umon| markets, namely Germany, the Umited Kingdom, France and
the Benelux.

Considering, next, that there was a considerable disparity between the undertakings
concemed, the Comnussion tock a differentiated approach, relying for that purpose on the
sales turncver for the product concerned on the relevant markets during the last complete
year of the infringement. On that basis, the starting amount of the fines was set at
EUR 80 million for BPB, EUR 52 millien for Knauf and Lafarge and EUR 8 mulhon for

Gyproc.

In order to ensure that the fine had a sufficently deterrent effect having regard to the size
and global resources of the undertakings, the starting amount of the tme imposed on
Lafarge was mereased by 100%, becoming EUR 104 mullion.

In order to take account of the duration of the nfrmgement, the starting amount was then
mncreased by 65% for BPB and Knauf, by 60% for Lafarge and by 20% for Gyproc, the
nfringement being classified by the Commussion as of long duration in the case of Knauf,
Lafarge and BPB and of mediumn duration in the case of Gyproc.

In respect of aggravating circurnstances, the basic amount of the fines unpesed on BPB
and Lafarge was increased by 50% on account of repeated infringerment.

Next, the Commission reduced by 25% the fine mmposed on Gyproc on account of
attenuating circumstances, in that it had acted as a destabilising element helping to limit the
impact of the cartel on the German market and 1t was absent from the United Kingdom
market.
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23 Fially, the Comimission reduced the amount of the fines by 30% for BPB and by 40% for
Gyproc, pursuant te Section D2 of the Commussion notice on the non-impeosition or
reduction of fmes m cartel cases (O] 1996 C 207, p. 4; ...). Accordingly, the final amount
of the fmes imposed was EUR 138.6 million for BPB, EUR 85.8 million for Knauf,
EUR 249.6 muillien for Lafarge and EUR 4.32 million for Gyproc.

The judgment under appeal
Knauf brought an action for annulment of the contested decision by application lodged at the
Registry of the General Court on 13 February 2003, In the alternative, it requested the General

Coutt to reduce the amount of the fine imposed on it.

By the judgment under appeal, the General Court dismissed that action m its entirety.

Forms of order sought by the parties

By its appeal, Knauf clauns that the Court of Justice should:

— set aside the judgment under appeal;

— m the alternative, refer the case back to the General Court for a fresh decision;

— in the further alternative, reduce the fine mposed on the appellant by Article 3 of the
contested decision in an approprate manner and, m any event, by at least EUR 54.51
mullion;

— order the Commission to pay the costs.

The Cemimission contends that the appeal should be disrmussed and Knauf ordered to pay the

costs.

The appeal

In support of its appeal, Knauf relies on three grounds of appeal, alleging breach, first, of the
oghts of the defence, second, of [Artde 101 TFEU] and, third, of Article 15 of Regulation No
17.

The first ground of appeal, alleging breach of the rights of the defence

This ground of appeal divides inte two distinct imbs which it is appropriate to examme m turn.

The first mb of the first ground of appeal, relating to the refusal of access to meulpatory

evidence
— Arguments of the parties

Knaut challenges, m essence, paragraphs 49 and 50 of the judgment under appeal in that the
General Court unlawfully falled m its obligaton to examime the consequences of the
Commission’s refusal to give it access to certain items of inculpatory evidence. It subruts that
since it had identified the inculpatory documents which were not disclosed to it and the passages
ot the contested decision based exclusively on that evidence, no additional information 1s
necessary to conclude that, had that evidence been excluded, the corresponding parts of that
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deasion would have been different. Given that those parts concern the material element of the
mfringement as a whole, the result to which the contested decision led would have been different.

The Commussion contends that the first imb of the first ground of appeal is inoperative, because
it criticises a superfluous argument, as 1s apparent from paragraph 63 of the judgment under
appeal. In addition, the Commission claims that Knauf has not shown that the result at which the
contested deasion arrived would have been different if the appellant had had access to the
undisclesed meulpatory documents.

— Findings of the Court

The General Court held, in paragraph 49 of the judgment under appeal, that, with the exception
of some more detaled examples, the appellant merely listed the recitals in the preamble to the
contested decision mn which the documents to which access was refused are mentioned and
concluded that such listing was msufficient to satisfy the obligation under the case-law that an
applicant must show that the result at which the Comrmuission arrived in its decision weould have
been different if the documents m questton had been disallowed as ewidence aganst it
Consequently, as 1s stated in paragraph 50 of the judgment under appeal, the General Court
examnined the alleged breach of the night of access to the documents as contarung inculpatory
evidence only in the light of the complaints expressly raised by the appellant.

In that regard, it 1s settled case-law that the failure to comrmunicate a document constitutes a
breach of the nghts of the defence only if the undertaking concerned shows, fust, that the
Commission relied on that document to support its objection concerring the existence of an
mfringement and, second, that the objection could be proved only by reference to that document.
If there were other documentary evidence of which the parties were aware duong the
adrmunistrative procedure that specifically supported the Commission’s findings, the fact that an
meriminating document not communicated to the person concerned was inadmissible as evidence
would not affect the validity of the objections upheld in the contested deasion. [t is thus for the
undertaking concerned to show that the result at which the Commission arrived mn its decision
would have been different if a document which was not communicated to that undertaking and
on which the Commission relied to make a finding of infringement against it had to be disallowed
as evidence (Joined Cases C-204/00 P, C-205/00 P, C-211/00 P, C-213/00 P, C-217/00 P and
C-219/00 P Aalborg Portiand and Others v Commission [2004] ECR 1-123, paragraphs 71 to 73).

The mere listing of the recitals in the preamble to the contested deasion in which the documents
to which access was refused are mentioned 1s not capable of showing, by itself, that the result at
which the Commussion arnived in that decision would have been different if those documents had
been disallowed as evidence.

Accordingly, the first iimb of the first ground of appeal must be rejected as unfounded.

The second kmb of the first ground of appeal, relating to the refusal of access to exculpatory

evidence
— Arguments of the parties

First, Knauf complains that the General Court erronecusly summarised, in paragraphs 64 and 65
of the judgment under appeal, its argument concerning the Commission’s refusal to give it access
to certain 1items of exculpatory evidence.

Secondly, Knauf submits that, in paragraphs 70 to 78 of the judgment under appeal, the General
Coutt incorrectly applied the Court of Justice’s case-law relating to exculpatory evidence. Thus,
an applicant 1s required to show not that if 1t had had access to the replies provided by the other

undertakings concerned to the statement of objections the contested decision would have been
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different m content, but only that it could have used those documents for its defence. Yet, it
alleges, the General Court considered whether the exculpatory evidence cited by the appellant
could have had repercussions on the result of that deasion.

Thirdly, Knauf challenges the General Court’s finding that BPB’s reply to the staterment of
obiections contained no exculpatory evidence. [t damns that, according to the general principles
concerning evidence, statements made by the other undertakings concerned constitute evidence.
Moreover, the fact that the appellant deployed the same arguments in the course of the
admunistrative procedure does not change the nature of such statements.

Lastly, the appellant complains that the General Court failed to take account of certain passages,
which it had invoked as undisclosed exculpatory evidence, m BPB’s reply to the staternent of
objections.

The Comimission contends that the General Court correctly applied the Court of Justice’s case-
law and did not distort the appellant’s argument.

The Commussion contends alse that Knauf has contined itself to reproducing the arguments
which it had already deployed before the General Court, seeking thus to obtam a further
examination of its clams by the Court of Justice, which makes the second lunb of the first
ground of appeal madmissible. Moreover, the appellant has not demonstrated how the
undisclosed evidence m question would have been helpful for its defence.

— Findings of the Court

A corcllary of the prinaple of respect for the nghts of the defence, the right of access to the file
means that the Commission must give the undertaking concemed the opportunity to exarmine all
the documents in the mvestigation file which may be relevant for its defence. Those documents
mclude both incrminating and exculpatory evidence, save where the business secrets of other
undertakings, the internal documents of the Commission or other confidential information are

wwolved (Aalborg Portland and Others v Commission, paragraph 68 and the case-law cited).

As regards failure to disclose an exculpatory document, it 1s settled case-law that the undertaking
concerned need establish only that the non-disclosure was able to influence, to its detrment, the
course of the procedure and the content of the Cornmussion’s decision. It is thus sufficient for the
undertaking to show that it would have been able to use the exculpatory documents for its
defence, m the sense that, had 1t been able to rely on themn during the administrative procedure, it
would have been able to mvoke evidence which was not consistent with the mferences made at
that stage by the Commission and therefore could have had an influence, in any way at all, on the
assesstents made by the Commission in any dectsion, at least as regards the gravity and duration
of the conduct in which the undertaking was found to have engaged and, accordingly, the level of
the fine (Aalborg Portland and Others v Commission, paragraphs 74 and 75 and the case-law caited).

It follows that it 1s for the appellant to establish not only that it did not have access to certamn
exculpatory evidence, but also that it could have used that evidence for its defence.

The General Court held in that regard, in paragraphs 72 to 77 of the judgment under appeal, that
the appellant had not shown that it could have used the undisclosed documents in question for its
defence, given that, during the admirnistrative procedure, it had raised the same argurnents as
those contained in those documents and that those arguments had been rejected by the
Commission in the contested decision. It was on that basis that the General Court could
conclude, in paragraph 78 of that judgment, that, even if the appellant had been able to avail itself
of those documents dunng the admimistrative procedure, the Commission’s findmgs could not

have been influenced by them.
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The appellant has not put i issue the General Court’s findings that it had not shown that it could

have used for its defence the documents which were not disclosed to it duning the administrative
procedure.

Accordingly, even if the docurnents in question do, as the appellant clauns, constitute exculpatory
evidence, that cannot entail the setting-aside of the judgment under appeal.

Likewise, if, as the appellant argues, the General Court erroneously applied, i paragraph 74 of
the judgment under appeal, the case-law referred to in paragraph 23 of the present judgment in
holding that the mformation contained i an undisclosed exculpatory document, namely
paragraph 4.2.1 of BPB’s reply to the statement of objections, could not have changed the fmal
result’ of the contested deasion, that error could not entail the settng-aside of the judgment
under appeal since the appellant did not try to show that it could have used that mformation for
its defence m the light, particularly, of the General Court’s finding that the Commission had
already taken account of such arguments in that decision.

That complaint must, therefore, be rejected as moperative.

The complaint alleging distortion of the arguments presented by Knauf at first mstance, which it
alleges were summansed erroneously in paragraph 65 of the judgment under appeal, cannot
succeed erther.

An appellant alleging distortion of its own arguments must, under Article 256 TFEU, the first
paragraph of Article 58 of the Statute of the Court of Justice of the European Union and indent
(c) of the first subparagraph of Article 112(1) of its Rules of Procedure, ndicate precisely the
argurnents alleged to have been distorted by the General Court (see, by analogy, Aatborg Portland
and Others v Commission, paragraph 50). However, the appellant has not indicated precsely those of
its arguments which it alleges were distorted in the judgment under appeal.

Moreover, since the appellant dees not complain that the General Court faled to respond to its
pleas m law and clarms at first instance, the question whether the General Court erronecusly
sumrmarised the appellant’s arguments 1s irrelevant to the result of these proceedmgs.

Nor can this Court upheld the complamt alleging failure, by the General Court, to take account
of certain passages m BPB’s reply to the statement of objections and, particulady, of paragraphs
4.1.16 and 4.2.3 thereof.

As regards paragraph 4.1.16 of that reply, its main unport lies mn the staterment that ‘competition
remamed intense across the various Burcpean markets® despite the ‘alleged undertaking” reached
at the London meeting. However, the issue of continued competition was addressed by the

General Court in paragraphs 72 and 75 of the judgment under appeal.

As regards paragraph 4.2.3 of BPB’ reply to the statement of objections, BPB stated that the
figures exchanged between it and its competitors did not form part of its planning process.
However, the General Court responded implicitly to the appellant’s argument when it examined,
1 paragraphs 73 and 74 of the judgment under appeal, the statements concerning the purpose of
that exchange of mformation and the alleged fact that the mformation thus exchanged was
known enly to Mr D, a director of Gyproc and Chief Executive Officer of BPB.

Consequently, the second kmb of the first ground of appeal must be rejected.

Hence, Knauf’s first ground of appeal must be rejected.

The second ground of appeal, allsing breach of [Article 107(7) TFEL]
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Arguments of the parties

Knaut clamms that the General Court concluded that [Article 101(1) TFEU] had been infringed
relying, in paragraphs 140 to 298 of the judgment under appeal, on tindings based on undisclosed
mculpatory evidence. Thus, the General Court did not comply with its own statement, n
paragraph 63 of that judgment, that it would not take that inculpatory evidence into account

when it examined the substance of the case.

In addition, the appellant submits that, even taking the undisclosed nculpatory evidence mto
account, none of the five elements of the mfrmgement found against it, namely the London
meeting mn 1992, the exchange of nformation concernmng sales volumes m Germany, France, the
Benelux and the United Kingdom from 1992 to 1998, the exchange of information on price
mcreases 1 the United Kingdom during the same penod, the agreements on market shares in
Germany (meetings at Versailles, Brussels and The Hague) from June 1996 and the agreements
on prce increases in Germany from 1996, fulfils the criteria for finding an infringernent under

[Article 101(1) TFEU].

The Commission submits that the second ground of appeal 15 madnussible in 1ts entirety as it

concerns only findings of fact by the General Court.

Furthermore, the Commission notes that Knauf does not deny the existence of a single,
contmuous infringement on which the contested decision 15 based. The existence of an anti-
competitive practice or agreement 1s to be inferred, it submits, from a number of coincidences
and mdiaa which, taken together, may, in the absence of another plausible explanation, constitute
evidence of an infringement of the competition rules.

Findings of the Court

As regards, first, the complamnt that the General Court relied, to concude that [Article 101(1)
TFEU] had been infringed, on findings based on undisclosed mculpatory evidence, the appellant
refers, only in summary fashion, to paragraphs 140 to 298 of the judgment under appeal, without
mdicating precisely the undisclosed inculpatory evidence on which it alleges that the General
Court based its reasorung,

It follows from Artide 256 TFEU, the tirst paragraph of Article 58 of the Statute of the Court of
Justice and indent (c) of the first subparagraph of Article 112(1) of its Rules of Procedure that an
appedl must indicate precisely the contested elernents of the judgment which the appellant seeks
to have set aside and also the legal arguments speatically advanced in support of the appeal (see,
in particular, Case C-352/98 P Bergaderm and Goupil v Commmission [2000] ECR 1-5291, paragraph 34;
Case C-248/99 P Frame v Monsanto and Commisson [2002] ECR I-1, paragraph 68; and Case
C-487/06 P British Aggregates v Commission [2008] ECR I-10515, paragraph 121).

That complaint 1s, theretore, inadmissible.

As regards, secondly, the argument that none of the five elements of conduct found agamst the
appellant was an mfringement, the General Court found, n paragraph 306 of the judgment under
appeal, that it 1s clear from the contested decision that ‘the set of agreements and concerted
practices in the present case form part of a semes of actions by the undertakings i question
pursuing a single economic aim, namely the restriction of competition, and constitute the various
manifestations of a complex, continucus agreement the object and effect of which was to restrict
competition. In view of the fact that the abovernentioned agreements and concerted practices
gave, without mterruption from 1992 until 1998, substantive shape to the parties” common wish
to stabilise, and hence restrict competition on, at least the German, French, United Kingdom and
Benelux plasterboard matkets, the Commussion characterises the infrinpement as smgle, complex
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and continuous’. In paragraph 321 of that judgment, the General Court rejected the appellant’s

argurnents against the characterisation of the cartel as a single, continueus infrongement.

Knaut does not challenge the General Court’s finding of a single, continuous mfringement, but
confines itsell’ to asserting that none of the elements constituting the infringement imputed to it
substantiates an infringement of [Article 101(1) TFEU].

In that regard, it should be recalled that, in order to establish that there has been an mfringement
of [Article 101(1) TFEU], the Comumussion must preduce firm, precise and consistent evidence
(see, to that effect, Joined Cases C-89/85, C-104/85, C-114/85, C-116/85, C-117/85 and
C-125/85 to C-129/85 Abigrim Osakeyhtis and Others v Commission [1993] ECR 1-1307, paragraph
127). However, it 1s not necessary for every itermn of evidence proeduced by the Commission to
satisfy those critena in relation to every aspect of the infringement. It 1s sufficient if the body of
evidence relied on by that institution, viewed as a whole, meets that requirement.

Therefore, even if, as the appellant asserts, none of the different elernents of the infringernent m
question constitutes, considered separately, an agreement or concerted practice prohibited by
[Article 101(1) TFEU], such a condusion does not prevent those elements, considered together,
from censtituting such an agreement or practice.

As the Court has already held, since the prohibition on participating in anti-competitive practices
and agreements and the penalties which infringers may incur are well known, 1t 1s normal that the
activities which those practices and agreernents invelve take place in a clandestine fashion, for
meetings to be held in secret, frequently in a non-member country, and for the associated
documentation to be reduced to a mimmmum. Even if the Commission discovers evidence
expliatly showing unlawful contact between traders, such as the minutes of a meeting, 1t will
normally be only fragmentary and sparse, so that it is often necessary to reconstitute certan
details by deduction. In most cases, the existence of an anti-competitive practice or agreement
must be inferred from a number of comcidences and indicia which, taken together, may, in the
absence of another plausible explanation, constitute evidence of an mfringement of the

competition rules (see, to that eftect, Aalborg Portland and Others v Comission, paragraphs 55 to 57).
That complaint 15, therefore, without foundation.

Accordingly, Knauf’s second ground of appeal must be rejected as being, m part, inadmissible
and, m part, unfounded.

The third ground of appesl, alfeging breach of Articl 15 of Regulation No 17 and [Articke 107 TFEU]

Arguments of the parties

Knaut claims, at the cutset, that it is apparent from the wording of paragraph 348 of the
judgment under appeal that the General Court failed to act with objectivity and impartiality but,
on the contrary, was prejudiced m considering that a fine should be imposed for the acts
committed by Gebrider Knauf Verwaltungsgesellschaft IKG (‘GKV?) and its subsidiaries,
although the finding that the subsidiaties had benefited from the mfringement in question is not
suppotted by any reasoning.

The appellant submits that the General Court also infringed Article 15 of Regulation No 17 by
concluding that it formed an economic unit with the other companies owned by the Knaut famuly

(‘the Knauf Group?), and by imputing to it labdity for the activiies of those comparies.

Knauf criticises the evidence on which the General Court based its conclusion that it formed an
economic unit with GKV and its subsidiaries. In particular, it asserts that the judgment in Case
C-286/98 P Stora Kopparbergs Bergslags v Commaission [2000] ECR 1-9925 is not applicable in this case
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since the appellant is not controlled by and does not control another company. In addition, the
mudgment in Case T-66/99 Minoan Lines v Commission [2003] ECR 1I-5515, to which the General
Coutt referred in paragraphs 350, 351 and 355 of the judgment under appeal, 15 not applicable
either, since that judgment concerns commercial agency arrangements. The same applies to the
udgment in Case T-9/99 HEB and Others v Commisson [2002] ECR I1-1487, since the existence of
an economic umt was based, in that judgment, on the fact that all the shares mn the different
comparies wete held by the same person, whereas, here, the appellant and GKV are owned by 22
persons, each with a minonty shareholding,

Nor, it is submitted, may a finding of an economic unt be based on the joint control of the
appellant and the other companies 1 the Knauf Group by the numercus shareholders belonging
to the Knauf farmily, smce jomnt control is excluded where shifting or varyng majorities are
possible among the shareholders. The family contract of 9 Decernber 1994 (‘the family contract’),
mentioned by the General Court in paragraph 349 of the judgment under appeal, did not place
the companies in question under jeint contrel. Knaul subrmuts, m that regard, that the judgment
under appeal 15 inconsistent with the Court’s case-law and, in particular, with the judgment in
Case C-196/99 P Aristrain v Commisson [2003] ECR 1-11005, in which, according to Knauf, it was
held that the sunple fact that the share capital of two separate cormmercial comparnes belongs to
the same person or the same farmily 1s insufficient, in itself, to establish that those two companies
constitute an economic unit.

In addition, the fact that the same two shareholders managed all the companies m the Knauf
Group and that they represented themn dunng the period when the mfningement was observed 1s
alleged to be irrelevant. The same 15 claimed to apply to the exchanges of information between
the companies m that group, the commumcation of tumnovers in connection with the
adrmunistrative procedure, the fact that most of the decuments found dunng the inspections were
on Knauf’s lettethead with its address and details, and its capaaty as intetlocutor during the
administrative procedure.

As regards the unputation to the appellant of Labiity for the activities of the companies m the
Knaut Group, 1t criticises paragraph 356 of the judgment under appeal, clarming that the fact that
it 1s the only company not managed by GKV does not explain the reason for which the fme was
imposed not on GIKV but on Knauf alone.

Knaut argues that there 15 a contradiction between, on the one hand, the statement, contamed m
paragraph 357 of the judgment under appeal, that it coordinates the operational activities of the
Knauf Group on the relevant market and, on the other hand, that contained m paragraph 337 of
that judgment, to the effect that ‘there 15 ... not cne legal entity which, at [the] head [of the Knauf
Group), could, as the body charged with coordmahng the group ’s activities, be held responsible

for the infringements committed by the various companies i the group’.

Finally, the appellant criticises paragraphs 359 and 360 of the judgment under appeal, according
to which it should have challenged, during the admimstrative procedure, the conclusion that it
constituted an econcmic unit with the other comparues in the Knauf Group, or be faced with the
prospect of no longer being able to do so before the General Court. It submuts that such
conclusion mfringes the i dubio pro reo prmaple.

The Comumission contests all the arguments put forward by the appellant in support of the third
ground of appeal contending that the General Court’s findings concerning the existence of an
economic umt contain no error of law.

Findings of the Court

As regards, first, the allegation of the General Court’s lack of objectivity and impartiality, based
on the finding, in paragraph 348 of the judgment under appeal, that GICV’s subsidiaries benefited
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from the infringement in questicn, it 1s important to note that the Court of Justice has no
jurisdiction,, on appeal, to establish the facts or, in principle, to exarnine the evidence which the
General Court accepted in support of those facts. The appraisal of those facts and the ewidence
produced to the General Court does not therefore, save where the clear sense of the evidence has
been distorted, constitute a point of law which 1s subject, as such, to review by the Court of
Justice (see Joined Cases C-322/07 P, C-327/07 P and C-338/07 P Papierfabrit August Koehler and
Others v Comrission [2009] ECR 1-0000, paragraph 52 and the case-law ated).

Since the appellant has not alleged distortion of the dear sense of the evidence on which the
General Court relied for its conclusion, m paragraph 348 of the judgment under appeal, that
GEKVs subsidiaries benefited from the infringement in question, its allegation seeks, in reality, to
obtan a further apprasal of that evidence, which is not within the jurisdiction of the Court of
Justice to undertake. Consequently, that complaint must be rejected as madmissible.

As regards, secondly, the allegation of breach of Article 15 of Regulation Neo 17, Knauf challenges
both the General Court’s conclusion that GKV and its subsidianies, on the one hand, and the
appellant, on the other, constitute an economic unit i the competition law sense and its
congclusion that the appellant is the company responsible for the activities of the Knauf Group.

As regards the question of the existence of an economic urut, it is settled case-law that the
competition law of the FEuropean Union covers the activittes of undertakings and that the
concept of an undertaking covers any entity engaged in an econormuc activity, regardless of its
legal status and the way in which it is financed. The concept of an undertaking, i the same
context, must be understood as designating an economic unit even if m law that economic unit
consists of several persons, natural or legal (Case C-97/08 P Akso Nobel and Others v Commnaission
[2009] ECR [-0000, paragraphs 54 and 55 and the case-law cited).

The existence of an economic unit may thus be inferred from a body of consistent evidence, even
if some of that evidence, taken in 1solation, 1s msufficient to establish the existence of such a umt.

In this case, the General Court concluded that there was an economic unit on the basis of abody
of evidence. Thus, in paragraph 344 of the judgment under appeal, it held, first, that the
shareholders in the appellant and the other companies owned by the Knaufl famiy, particularly
those owned by GKV, are the same, namely 21 natural persons who are members of that famuly
and a company formed by four other members of that faruly.

Secondly, the General Court pointed out, in paragraph 345 of the judgment under appeal, that the
two managing shareholders i Knauf, Mr B and Mr C, are also managing shareholders mn all the
comparies m the Knauf Group.

Thirdly, whilst holding, in paragraph 347 of the judgment under appeal, that GKV has
shareholdmgs in several companies which operate on the plasterboard market and are controlled
by the Knauf family, the General Court stated, in paragraph 348 of the judgment under appeal,
that GICV 1s merely a holding company, without staff, managing the portfolio companies which it
holds for the 22 shareholders who own it and that it depends for managers and premuses on the
appellant.

Fourthly, the General Court took account, m paragraph 349 of the judgment under appeal, of the
family contract, Article 1(2) of which prowides that its purpose s to ensure the single
management and direction of the compantes in the [Knauf Group. According to paragraphs 3 and
4 of that article, the contract’s object 1s also to guarantee, first, the single and concentrated
exercise of the rights of the companiesin the whole group and, second, the adoption of deasions
concerning the direction, management, organisation and legal form of the company so that they
are not hindered by a single shareholder or a small number of shareholders. Among those
comparies are, pacticularly, under Article 2 of the farnily contract, Knauf and GV,
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Fifthly, the General Court held, in paragraph 346 of the judgment under appeal, that all the
appellant’s sales figures exchanged in connection with the infringernent in question referred to all
the companies in the Knauf Group which operate on the plastertboard market and that there was
no evidence that Mr B and Mr C did not represent that group in connection with the various
manifestations of the infringement.

Finally, it 15 clear from paragraph 347 of the judgment under appeal that the appellant itself,
without bemng presented with any requests to that end by the Commission, sent to the
Commission all the turnovers of the Knauf Group m its reply of 19 September 2002 to the
request for information made under Artide 11 of Regulation No 17.

It was on the basis of that bedy of evidence that the General Court could condude, correctly,
paragraph 350 of the judgment under appeal, that the companies belonging to the Knauf farniy

constitute a single econormic urit.

As regards the fact, expressly relied upon by Knauf, that both GIKV and itself are owned by 22
shareholders, none of whom has a majority of shares or votes, which makes possible the
formation of varying majorities within the different companies m the Knaut Group, the General
Court took account of the fact that all those companies are held by the sarme 22 sharehelders,
who are, in addition, members of the Knauf farnily, only in so far as it 1s only one of the elements
capable of establishing the existence of an economic unit. Moreover, the possibility of varying
majontes forming within a group of companies does not, by itself, exclude the possibility of the

extstence of a single economic umt.

Contrary to Knauf’s argument, the General Court did not misapply the judgment in Aristrain »
Commission. Indeed, the Court of Justice found, i paragraph 99 of that judgment, that the sunple
fact that the share capital of two separate comimercial comparnies is held by the same person or
the same famuly 1s msufficient, in itself, to establish that those two comparues are an economic
urit, As 1s clear from what 1s stated in the preceding paragraph, the General Court did not rely
solely on the fact the companies m the Knauf Group are owned by the same family te conclude
that there was an economuc umt.

Knauf also challenges the relevance of the family contract to which the General Court referred in
paragraph 349 of the judgment under appeal. In its submission, that contract 1s intended only to
enable, in future, the shareholdings constituting the capital of the comparies in the Knaut Group
to remain mn the possession of members of the Knauf family. Its purpose 15, in addition, to
prevent those companies being contrelled by certan shareholders or groups of shareholders.

Even if the family contract’s objectives are actually those mentioned in the preceding paragraph,
the appellant does not deny that the contract’s purpose, as expressly stated in its Articdle 1(2), 1s ‘o
ensure the single management and direction of the Knauf undertakings’,

The appellant submits, m addition, that the fact that Mr B and Mr C are the managers of all the
companies in the Knauf Group s irrelevant as regards the existence of an econermic urt, since
that fact does not excude the possbility that the different companies m that group are
mdependent under competition law. However, the fact that those companies are managed by the
two same shareholders actually permits the single management and direction thereof for the
purposes of Article 1(2) of the family contract.

As regards the exchanges of sales figures of all the compames in the Knauf Group which
operated on the plasterboard market i1 connection with the infringement in question, 1t 1s

appropriate to point out that, contrary to the appellant’s submission, that fact is an additional
ttem of evidence tendmg to mdicate that those comparues acted, at least during the infringement,

as an economic unut with a commeon mnterest.
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The allegation that the General Court infringed the iz dubiv pro veo principle in holding, m
paragraph 346 of the judgment under appeal, that there was ne evidence that Mr B and Mt C did
not represent the Knaut Group in connection with the infringement cannot be accepted. In fact,
1 paragraph 346, the General Court sumply held that the evidence submitted to 1t indicated that
Mr B and Mr C played a representational role for that group in connection with the mfrmgermnent
and that no evidence had been produced before it to establish that such was not the case.

In that regard, according to the Court’s case-law, it is for the party or the authority alleging an
mfringement of the competition rules to prove the existence thereof and it 1s for the undertaking
or association of undertakings invoking the benefit of a defence against a fnding of an
mfringement to demonstrate that the conditions for applying such defence are satisfied, so that
the authority will then have to resort to other evidence. Thus, although according to those
principles the legal burden of proot 15 bome either by the Commission ot by the undertaking or
asscclation concerned, the factual evidence on which a party relies may be of such a kind as to
require the other party to provide an explanation or justification, faling which it 1s permissible to
conclude that the burden of proof has been discharged (see Aalborg Portland and Others v
Compission, paragraphs 78 and 79).

Knauf alse caims that certain judgments on which the General Court relied to arove at the

judgment under appeal are rrelevant.

As regards the judgment i Stora Kepparbergs Bergslags v Commission, it should be noted that the
General Court did not refer to that judgment for the conclusion that there was an economic vt
Besides, the fact that, in the present proceedmgs, the subsidiary 1s not wholly owned by a parent
company, contrary to the facts of the case which gave 1ise to that judgment, does not exclude the
possible existence of an economic urt, in the competition law sense.

As regards the judgment m Miwoan Lines v Commission, the General Court cited it only as a peint of
reference in support of considerations of general application in competiion matters, without
drawing any analogy between the speafic facts of the case which gave mise to that judgment and
those of the present case.

Indeed, the General Court observed, in paragraphs 350, 351 and 355 of the judgment under
appedl, refernng to settled case-law, that the concept of an undertaking” in competiion law must
be understood as designating an economic unit for the purpose of the subject-matter of the
agreement m question even it in law that economic unit consists of several persons, natural or
legal, and that such an econemic entity consists of a unitary organisation of personal, tangible and
mtangible elements, which pursue a specific economic aim on a long-term basis and can
contribute to the commission of an mfringement of the kind in [Article 101(1) TFEU]. The
General Court also decided that, where a group of companies constitutes one and the same
undertaking, the Commussion may impute liability for an mfringement committed by the
undertaking and impose a fine on the company responsible for the actions of the group m the
context of the infrmgement.

The same applies to the judgment m HEFB aud Others v Commission, since 1t 1s clear from paragraph
343 of the judgment under appeal that the General Court referred to that judgment only as an
example m order to ilustrate the relevance, to the determumation as to the existence of an
economic unit, of certain factual matters, such as, in particular, the fact that the same person had
key functions within the management bodies of the companies in the group and the fact that that
person represented, at directors’ meetings, the various comparies and that those companies were

allocated a single quota for the purposes of the cartel.

It follows from the foregoing that the General Court did not err in law in finding that the
comparues belonging to the Knauf family constitute an economic urut.
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As regards the appellant’s role within the Knaul Group, the General Courtheld, in paragraph 358
of the judgment under appeal, that it presented itself, during the admunistrative procedure, as scle
mterlocutor with the Comnussion and did not deny that capacity at any time during that
procedure. In paragraph 359 of that judgment, the General Court pomted out that, while it
appeared that the Comimission considered, in the statement of objections, that the mfrmgemnent
concerned the entire Knauf Group and that, on the basis of the information contamned m that
statement, the appellant could not have been unaware that it was hable to be the addressee of a
final decision of the Commission, it none the less replied to the Commussion without putting in
wssue its role as the company responsible for the actions of that group in connection with the

mnfringement.

The General Court concluded, i paragraph 360 of the judgment under appeal, that, in such a
situation, the onus was on the appellant to react dunng the admmnistrative procedure, or be faced
with the prospect of no longer being able to do so, by demonstrating that, despite the factors
relied on by the Commission, the appellant could not be held liable for the mfrngemnent
comumitted by the companies in the Knaul Group.

In that regard, as the appellant correctly argues as regards the application of [Articles 101 and 102
TFEU], there 15 no requirement under the law of the European Urnion that the addressee of the
statement of objections must challenge its various matters of fact or law during the admimistrative
procedure, if 1t is not to be barred from doing so later at the stage of judical proceedings.

Although an undertaking’s express or implicit acknowledgement of matters of fact or of law
during the administrative procedure before the Commission may constitute additional evidence
when determining whether an action 1s well founded, 1t cannot restrict the actual exercise of a
natural or legal person’s nght te bong proceedings before the General Court under the fourth
paragraph of Article 263 TFEU.

In the absence of a speafic legal basis, such a restriction 1s contrary to the fundamental principles
of the rule of law and of respect for the nights of the defence. Moreover, the nghts to an effectve
remedy and of access to an wnpartial toibunal are guaranteed by Article 47 of the Charter of
Fundamental Rights of the BEuropean Union which, under the first subparagraph of Article 6(1)
TEU, has the same legal value as the Treaties. Under Article 52{1) of that charter, any lunitation
on the exercise of the rights and freedoms recognised by the charter must be provided for by law.

Consequently, in heoldimg that the onus was on Knauf to react dunng the administrative
procedure, or be faced with the prospect of no lenger being able to do so before the Courts of
the Umion, the General Court erred mn law.

Accordingly, first, the judgment under appeal must be set aside in so far as the General Court
found, in paragraph 362 thereof, that the appellant was the company responsible for the actions
of the Knaut Group m connection with the infringement, and, second, the rest of the appeal
must be dismissed.

The plea in law before the General Court, alleging breach of Article 15(2) of Regulation
No 17

In accoerdance with the first paragraph of Article 61 of the Statute of the Court of Justice, if the
appeal 15 well founded, that court must quash the General Court’s decision. It may then itself give
final judgment in the matter, where the state of the proceedings so permits. That is the case here.

As regards the appellant’s role within the Knauf Group, it must be exammed whether the
Commussion made an error of assessment in considering it solely responsible for the actions of
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the companies in that group, which together constitute an economic umnit, as has b een established

1 paragraph 86 of the present judgment.

It is apparent from the group structure chart provided by the appellant 1 reply to a written
question from the General Court that, in 2001, at the apex of that group were three comparies,
namely the appellant, GKV and Knauf Fber Glass GmbH. The last company, the centre of
activities of which is in the Urited States, did not, however, operate on the plasterboard market.

That same chart reveals that GV owns, directly or mdirectly, dozens of companies, many of
which do operate on that market.

It should, therefore, be examined whether the Comumnission was entitled to impute liability for the
mfringement in question to Knauf and not to GIKV.

That would be the case if GKV did not determine 1ts conduct on the market in question
independently.

In order to deade whether a company determines its conduct on the market mdependently,
account must be taken of all the relevant factors relating to the economic, orgamsational and legal
links which exist between it and the company m the same group which 1s considered to be
responsible for the actions of that group, and which may vary from case to case and cannot
therefore be set out m an exhaustive list (see, by analogy, Akze Nobel and Others v Commuission,
paragraph 74).

In the present case, first, it has been established that GKV is only a helding company, with no
staff, managing portfolioc companies which 1t holds for the 22 shareholders who own it, and that
finding has not been criticised by Knauf.

Secondly, it is clear from paragraph 497 of the contested decision that GKV depends on Knauf
both for its premises and for its staff, at least i part; that finding has moreover not been

challenged by the appellant.

Thirdly, it 1s established that Knauf 1s the only company in the Knauf Group which operates on
the market in question and whuch 1s not managed by GKV.

Fourthly, most of the Knauf Group’s documents seised by the Commission during the
mspections were printed on the appellant’s letterhead which gives 1ts detals. Even if that
company was correct m arguing, as it did on the appeal, that those documents were photocopied
by chance or selected intentionally by the Commmission’s officials respensible for the inspection,
the fact remains that it has not adduced any evidence capable of supporting that argument.

Fifthly, according to the group structure chart mentioned in paragraph 96 of the present
judgment, among the compantes m the Knauf Group which operate on the plasterboard market,
the appellant 1s the company with by far the largest relevant tumover. That fact indicates its
predominance withim that group, at least as regards that market.

It follows from the preceding findings that, in reality, GKV does not determne its conduct on
that market independently, but is dependent in that regard on Knauf.

Centrary to the latter’s argument, the fact that there 1s no single legal person at the apex of the
Knaut Group 15 no obstacle to the appellant being held lable for the actions of that group.
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Indeed, the legal structure particular to a group of companies, which is characterised by the
absence of a single legal person at the apex of that group, 1s not deasive where that structure does
not reflect the effective functionmg and actual organisation of the group.

Censequently, the lack of subordinating legal links between the appellant and GKV cannot cast
any doubt on the conclusion that the former of those two companes must be held liable for the
activities of the Knautf Group, since it 15 established that, n reality, GKV does not determme its
conduct on the plasterboard market independently.

It follows that the Commission made no error of assessment in holding that the appellant should
be considered to be responsible for all the activities of the Knaut Group.

Accordingly, the fourth plea m law in the action brought by the appellant before the General
Coutt, alleging: breach of Article 15(2) of Regulation No 17, must be rejected.

Costs

Under the first paragraph of Article 122 of the Rules of Procedure, where the appeal 1s well
founded and the Court itself gives final judgment in the case, it 1s to make a decision as to costs.

Under Article 69(2) of those rules which, under Article 118 thereof, applies to appeals, the
unsuccessful party 1s to be ordered to pay the costs if they have been applied for n the successful
party’s pleadings. However, under the first subparagraph of Article 69(3) of those rules, the Court
may, where each party succeeds on some and fails on other heads of claim, order that each party
shall bear its own costs.

In this case, smee both Knauf and the Commission have been unsuccessful i part n their damms
on the appeal, it is appropriate to decide that each of them shall bear its own costs relating to the
appeal.

By contrast, since the action for annulment broughtby Knauf has been dismissed, paragraph 2 of
the operative part of the judgment under appeal must be confirmed as regards the costs relating
to the proceedings at first instance.

On those grounds, the Court (Second Chamber) hereby:

1.  Sets aside the judgment of 8 July 2008 of the [General Court| in Case T-52/03 Knauf

Gips v Commission in so far as it imputes to Knauf Gips KG liability for the
infringements committed by the companies constituting the Knauf Group;

2, Dismisses the rest of the appeal;

3. Dismisses the action brought by Knauf Gips KG for annulment of Commission
Decision 2005/471/EC of 27 November 2002 relating to proceedings under [Article
101 TFEU] against BPB PLC, Gebriider Knauf Westdeutsche Gipswerke KG,
Société Lafarge SA and Gyproc Benelux NV (Case No COMP /E-1/37.152 —
Plasterboard);

4. Orders each party to bear its own costs relating to the appeal and Knauf Gips KG to

pay all the costs at first instance.

[Signatures|
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