JUDGMENT OF THE COURT (Fifth Chamber)
16 March 2000

(Competition - International maritime transport - Liner conferences - Regulation (EEC) No 4056 /86 -
[Article 102 TFEU] - Collective dominant pesition - Exclusivity agreerment between national authorities
and liner conferences - Liner conference msisting on application of the agreement - Fighting ships -
Lovyalty rebates - Rights of defence - Fines - Assessment criteria)

In Joined Cases C-395/96 P and C-396/96 P,

Compagnie Maritime Belge Transports SA (C-395/96 D), established in Antwerp, Belgium,
Compagnie Maritime Belge SA (C-395/96 P), established in Antwerp,

and

Dafra-Lines A/S (C-396/96 P), established in Copenhagen, Denrmnark,

represented by M. and ID. Waelbroedk, of the Brussels Bar, with an address for service in Luzxembourg at
the Chambers of E. Arendt, 34 Rue Philippe 11,

appellants,

APPEAL agamst the judgment of the [General Court] of the European [Union| (Third Chamber, Extended
Composition) of 8 October 1996 in Joined Cases T-24/93 to T-26/93 and T-28/93 Cempagnie Maritime Belge
Transporis and Others v Commission [1996] ECR II-1201, secking to have that judgment set aside,

the other parties to the proceedings being:

Commission of the European [Unien], represented by R. Lyal, of its Legal Service, actung as Agent,
assisted by |. Flynn, Barnster, with an address for service in Luxembourg at the office of C. Gémez de la
Cruz, of the same service, Wagner Centre, Kirchberg,

defendant at first instance,
Grimaldi, established i Palermo, Italy,
and
Cobelfret, established in Antwerp,

represented by M. Clough, Solicitor, with an address for service in Luxembourg at the Chambers of A.
May, 31 Grand-Rue,

interveners at first instance,
Deutsche Afrika-Linien GmbH & Co., established in Hamburg, Germany,
Nedlloyd Lijnen BV, established m Rotterdamn, Nethedands,

applicants at first instance,



THE COURT (Fifth Chamber),

composed of: D.A.O. Edward (Rapporteur), President of the Chamber, [.C. Moitinho de Almeida, L.
Sevon, C. Gulmann and P. Jann, Judges,

Advocate General: N. Fennelly,

Registrar: H. von Holstein, Deputy Registrar,

having regard to the Report for the Heanng,

alter hearing oral argument [rom the parties at the heanng on 14 May 1998,

after hearng the Opimion of the Advocate General at the sitting on 29 October 1998,

grves the following

Judgment

By applications lodged at the Court Registry on 10 December 1996, Compagrie Maritime Belge
SA ('CMB9) and Compagnie Maritime Belge Transports SA ({CMBT®), in Case C-395/96 P, and
Dafra-Lines A/S ("Dafraf), in Case C-396/96 P, brought an appeal under Article 49 of the E[U]
Statute of the Court of Justice against the judgment of 8 October 1996 in Joined Cases T-24/93 to
T-26/93 and T-28/93 Compagnie Maritime Belge Transports and Others v Commission [1996] ECR 1I-
1201 ('the contested judgment), in which the [General Court] disrmussed their applications for the
annulment of Commission Decision 93 /82/EEC of 23 December 1992 relating to a proceeding
pursuant to [Articles 101] (TV/32.448 and TV /32.450: Cewal, Cowac and Ukwal) and [102]
(IV/32.448 and IV/32.450: Cewal) of the [FEU] Treaty (O] 1993 L 34, p. 20; 'the contested

decision®).

CMB i1s the holding company of the CMB group, whose activities mclude shipowning and
managing and operating shipping operations. On 7 May 1991, its liner and intermodal services were
established as a separate legal entity, CMBT, with effect from 1 January 1991.

CMB 1s a member of Assocated Central West Africa Lines (Cewal?) which 1s a shipping
conference whose secretariat 1s in Antwerp. The conference is made up of shipping companies
operating a regular liner service between the ports of Zaire (which has since become the
Democratic Republic of Cengo) and Angola and those of the North Sea, with the exception of the
United Kingdom.

Dafra 1s a member of Cewal and has also been a member of the CMB group since 1 January
1988.

The contested decision states:
"Artiche 1

The Cewal, Cowac and Ukwal shipping conferences and the undertalkings that are members thereof,
a list of which is attached as Annex I to this deasion, have mfringed [Article 101{1) TFEU] by
entering into non-competition agreements according to which each member undertaking of one
conference refrains from operating as an independent shipping company (Voutsider™) in the area
of activity of the other two conferences in order to share out the liner market between northern
Furope and western Africa on a geographical basis.

Article 2



In order to eliminate the princpal independent competitor i the trade in question, the
undertakings that are members of Cewal have abused their jomt dominant position by:

- partictpating in the implementation of the cooperation agreement with Ogefrem and by
[requesting] repeatedly by a variety of means that it be strictly complied with,

- modifymng its freight rates by departing from the tariff in force in order to offer rates the same
as or less than those of the princpal independent competitor for vessels sailing on the same date

ot neighbouring dates (practice known as fighting ships), and

- establishing 100% loyalty arrangements (including goods sold fob) which went beyond the
terms of Article 5(2) of Regulation (EEC) No 4056/86, accompanied by the use, as described in
this decision, of blacklists of disloyal shippers.

Article 3

The undertakings concerned by this decision are hereby required to bring to an end the
infringement referred to in Article 1.

The member undertakings of Cewal are also required to bring to an end the infringements referred
to i Article 2.

Article 4

The undertakings concerned by this decision are hereby required to reframn in future from any
agreement or concerted practice which may have the same or similar object or effect as the
agreements and practices referred to in Article 1.

Article 5

Itis recormmended that the members of Cewal amend the terms of their loyalty contracts so that

they conform with Article 5(2) of Regulation (EEC) No 4056, 86.
Article 6

Fines are hereby imposed on the member undertakings of Cewal by reason of the infringements
referred to in Article 2, with the exception of the following shipping comparies: Angonave,
Portline, Compagie Maritime Zairoise (CMZ) and Scandinavian West Africa Lines (SWAL).

The tines are as tollows:

- Compagnie Marntime Belge: ECU 9.6 mmullion,

- Dafra Line: ECU 200 000,

- Nedlloyd Limnen BY: ECU 100 000,

- Deutsche Afrika Linten-Woermann Lirnue: ECU 200 000,

Article 7
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11.

The fines imposed mn Article 6 shall be paid in ecu within three months of the date of notification
of thus decision to the account of the Commussion of the European [Union] No 310-0933000-43,
Banque Bruxelles-Lambert, Agence Européenne, Rond-Point Robert Schurman 5, B-1040 Bruxelles.

On expiry of that period interest shall automatically be payable at the rate charged by the European
Monetary Cooperation Fund on its ecu operations on the first working day of the month m which

thus decision was adopted, plus 3.5 percentage points, Le. 13.25%.
Article 8

[This decision 1s addressed to the Cewal, Cowac and Ulkwal shipping conferences and the
undertakings that are members thereof, a list of which 1s attached as Annex | to this decision.]

<

By application ledged at the Registry of the [General Court] on 19 March 1993, CMB and CMBT
brought an action, registered as Case T-24/93, seeking primarily to have the contested decision
annulled.

By applications lodged at the Registry of the [General Court] on 19 and 22 March 1993, Dafra,
Deutsche Afnka Linien GmbH & Co. and Nedlloyd Lijnen BV each brought an action, Those
applications, registered as Cases T-25/93, T-26/93 and T-28/93 respectively, likewise sought

prmarly to have the contested decision annulled.
The applicants relied on four pleas in suppeort of their actions for annulment:
- in Case T-26/93, the applicant asserted a plea alleging procedural defects;

- in Cases T-24/93, T-25/93 and T-28/93, the applicants maintained that the practices in
question did not affect intra- [Union| trade and, in Cases T-24/93 and T-25/93, that the markets

in question were not part of the common market;

- in Cases T-24/93 to T-26 /93, the applicants denied that the practices atissue had as their object
ot effect the distortion of competition within the meaning of [Article 10(1) TFEU];

- 1in each of those cases, the applicants maintained that the practices in question did not constitute
an abuse of a dominant position within the meaning of [Article 102 TFEU].

Although the [General Court] reduced the fines imposed, it disrmussed the applications for
annulment of the contested decision.

Only Datra, CMB and CMBT have appealed against the contested judgment.

In the present appeal, Dafra, CMB and CMBT rely on three pleas to challenge the contested
judgment:

- they deny the collective dominant position which Cewal members are presurmed to hold;

- they dispute each of the three findings of the [General Court| as to abuse of a dominant position,
concerning respectively the agreement with the [Zarean| Office de Gestion du Fret Marnitime
(Ogefrem?), "fighting ships® and loyalty contracts;
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- they abject to the fines imposed.
The plea relating to the existence of a collective dominant position

Arguments of the appellants

By their first plea, the appellants challenge the finding of the [General Court], after it had dealt
with the existence of a collective dominant position i paragraphs 59 to 68 of the contested
judgment, that the Cormmission, in its decision, had demenstrated sufficienty that the position of
Cewal members on the relevant market should be assessed collectively. The appellants raise three

grounds of appeal in this regard.

The firstis that the [General Court] erred in law in basing its reasoning on grounds not mnduded
in the contested decision.

The Commussion stated i point 61 of the contested decision that the Cewal conference held a
dominant position and that '[t|his dominant position is held jointly by the members of Cewal given
that they are linked to each other by the conference agreement, which creates very cdose economic
links between them* (see also pomt 49). However, 1t 1s clear [rom paragraph 67 of the contested
judgment that the [General Court| considered that, quite apart from the agreements concluded
between the shipping companies creating the Cewal conference, there were links between the
companies such that they had adopted uniform conduct on the market. The appellants stress that
the [General Court] did not define the nature of those links.

There 1s nothing in the contested decision to show that the Commussion considered that there
were econommic links between Cewal members apart from the conference agreement, such that
Cewal's position on the market had to be assessed collectively. Those links should have been dearly
mentioned in the contested decision and the [General Court] cannot be allowed to supplement the
Comimnission's reasoning by extracting individual elements from the contested decision to support
a collective assessment. It follows that the contested decision does not support the reasoning of
the [General Court| on that pomnt.

The second ground of appeal is that in order to establish the economic links necessary to justify
application of the concept of a collective dommant position, the [General Court| has in fact
'recycled® concerted practices between the members of Cewal within the meaning of [Article 101
TFEUJ. That approach contradicts the case-law of the Court of Justice which requires for a finding
of a collective dominant position, that the group of undertakings in question be bound by links
other than mere concerted practices or agreements within the meaning of [Article 101 TFEU].

The appellants rely in particular on paragraph 65 of the Advocate General's Opinion in Joined
Cases C-140/94 to C-142/94 DIP and Others v Comune diBassano del Grappa and Commne di
Chioggia [1995] ECR 1-3257, in which he acknowledged that, in order to establish the existence of
such dlose economic links, it 1s not sufficient to rely on the fact that the undertakings in question
take part i what, if anything, 1s essentially a concerted practice under [Article 101 TFEU].

In paragraph 65 of the contested judgment, the [General Court| specifically based its finding
that the position of Cewal members on the market had to be assessed collectively, first, on the
existence of a number of commuttees to which Cewal members belonged and, second, on the fact
that those members had agreed to pursue, through certain agreements concuded within
cormumittees, certain practices judged to be abusive by the Cormimission.

However, the [General Court| did not give any indication why the creation of those commuttees
should be regarded as leading to economuic links such as those referred to in Joined Cases T-68/89,
T-77/89 and T-78/895T1" and Others v Commission [1992] ECR 11-1403, paragraph 358, from which

it 1s evident that the undertakings concerned must be united by sufficient economic links.
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The third ground of appeal is that the [General Court] erred i law in deciding that the concerted
practices between the shipping companies who were Cewal members could be condermned as an
abuse of a collective dominant position.

Concerted practices between undertakings which could potentially be regarded as collectively
dominant should not be recycled’ as abuse of a collective dominant position, but rather dealt with
under the rules applicable to concerted practices. [Article 102 TFEU] applies solely to the umnilateral
conduct of undertakings holding a dorminant position, whereas [Article 101 TFEU] applies to
concerted conduct: Case 172/80 Ziichner vBayerische 1Vereinshank [1981] ECR 2021, paragraph 10,
and Case 247 /86 Alsatel v Novasam [1988] ECR 5987, paragraph 20.

Furthermore, it is clear from Case 85/76 Hoffmann-Ia Roche v Commission [1979] ECR 461,
patagraph 39, that [Article 102 TFEU] applies solely to conduct of undertakings which is
determined urnulaterally and not to concerted conduct between independent undertakings.
Moreover, the Court of Justice has held, in Case 66/86.4bmed Saeed Fiugreisen and Others v Zentrale
zur Bekdmpfung unlanteren Wetthewerbs [1989] ECR 803, paragraph 36 et seq., that [Artide 102 TFEU]
can apply only exceptionally to an agreement between two undertakings.

The [General Court] thus erred in law in deciding that those agreements and/or concerted
practices could be regarded as contrary to [Article 102 TFEU] although they were not the result of

unilateral conduct on the part of Cewal members.

The appellants further clain that the [General Court] failed to examine their plea in that regard,

or at least that the contested judgment contains contradictory statements.

The proper characterisation of the alleged abuse 1s not clear. In paragraph 64 of the contested
judgment, the [General Court] stressed, in somewhat contradictory terms, that '[a]s a result of the
close relations which shipping companies marntaimn with each other within a liner conference, they
are capable together of unplementing in common on the relevant market practices such as to
constitute umilateral conduct. Such conduct may mvolve infringement of [Artide 102 TFEU] .5
Stmilatly, in paragraph 65 of the contested judgment, the [General Court| observes that Cewal
members had 'an intention to adopt together the same conduct on the market in order to react
unilaterally to a change, deemed to be a threat, i the competitive situation on the market on which
they operate®.

In the appellants’ view, conduct may be concerted or unilateral, but it cannot be concerted and
unilateral at the same time.

In those circurnstances, the contested judgment should be set aside for defective reasoning,
Findings of the Conrt

The first ground of appeal: the [General Court| based its reasoning on grounds not mcluded in the
contested decision

This ground proceeds on a misinterpretation of paragraphs 64 to 67 of the contested judgment.

In paragraph 64, the [General Court] stated that [Article 102 TFEU] could apply to the urnilateral
conduct of a liner conference. In paragraph 65, it stated that, in view of the evidence set out in the
contested decision, the practices of which Cewal members were accused revealed an mtention to
adopt together the same conduct on the market in order to react unilaterally to a change, deemed
to be a threat, m the competitive situation on the market on which they operate. The |[General
Court| held, consequently, in paragraph 66, that the Commission had sufficiently demonstrated
that the position of Cewal members on the relevant market should be assessed collectively.
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In paragraph 67, the [General Court] was responding to the arpument that the Commission had
'recydled® the facts constituting an infringement of [Article 101 TFEU]. That paragraph was not,
however, intended to show links other than those already established in paragraph 65.

Accordingly, the first ground of appeal must be rejected as unfounded.

The grounds of appeal concerning the alleged 'recycling® of concerted practices, the possibility of
concerted practices constituting an abuse of a dominant position and the reasoning of the
contested judgment in that regard

The second and third grounds of appeal, which should be examined together, relate essentially
to the 1ssue whether the Commission 1s entitled to base a finding that there 1s abuse of a dominant
position solely on crcumstances or facts which would constitute an agreement, decision or
concerted practice under [Article 101(1) TFEU], and therefore be automatically veoid unless
exempted under [Article 101(3) TFEU].

It1s clear trom the very wording of [Article 101{1)(a), (b), {d} and {e) TFEU] and [Article 102 (a)
to (d) TFEU] that the same practice may give nse to an infringement of both provisions.
Stmultaneous application of [Artides 101 and 102 TFEU] cannot therefore be ruled out a prior.
However, the objectives pursued by each of those two provisions must be distinguished.

[Article 101 TFEU] applies to agreements, decisions and concerted practices which may
appreciably affect trade between Member States, regardless of the position on the market of the
undertakings concerned. [Article 102 TFEU], on the other hand, deals with the cenduct of one or
more economic operators consisting in the abuse of a position of economuc strength which enables
the operator concerned to hinder the mamtenance of effective competition on the relevant market
by allowing it to behave to an appreciable extent mdependently of its competitors, its custormers
and, ultimately, consumers (see Case 322/81 Michelin v Commission [1983] ECR 3461, paragraph 30).

In terms of [Article 102 TFEU], a dormnant position may be held by several 'undertakings®. The
Court of Justice has held, on many oceasions, that the concept of 'undertaking® in the chapter of
the Treaty devoted to the rules on competition presupposes the economic independence of the

entity concerned (see, in particular, Case 22/71 Begnelin Import v G. L. Immport Eisxport [1971] ECR 949).

It follows that the expression 'one or more undertakings® in [Article 102 TFEU] implies that a
dommunant pesitien may be held by two or more economic entities legally mndependent of each other,
provided that from an economic point of view they present themselves or act together on a
particular market as a collective entity. That is how the expression 'collective dominant position’,
as used in the remainder of this judgment, should be understood.

However, a finding that an undertaking has a dormimant position 1s not in itself a ground of
crticism but simply means that, irrespective of the reasons for which it has such a dominant
position, the undertaking concerned has a special responsibility not to allow 1ts conduct to impair
genuine undistorted competition on the common market (see Michelin, patagraph 57).

The same applies as regards undertakings which hold a collective dominant position. A finding
that two or more undertakings hold a collective dorminant position must, in prnciple, proceed
upon an econommic assessment of the position on the relevant market of the undertakings
concerned, prior to any exarmination of the question whether those undertakings have abused their
position on the market.

Se, for the purposes of analysis under [Article 102 TFEU, it 1s necessary to consider whether
the undertakings concerned together constitute a collective entity vis-a-vis their competitors, their
trading partners and consurmners on a particular market. It is only where that question is answered
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in the affirmative that it 15 approprate to consider whether that collective entity actually holds a
dominant pesition and whether its conduct constitutes abuse.

In the contested judgment, the [General Court] was careful to examine separately those three
elements, namely the collective position, the dorminant position and the abuse of such a position.

In order to establish the existence of a collective entity as defined above, it is necessary to
examine the economuc links or factors which give tise to a connection between the undertakings
concerned (see, infer afia, Case C-393/92 Abmelo [1994] ECR 11477, paragraph 43, and Joined
Cases C-68/94 and C-30/95 France and Others vCommission [1998] ECR 1-1375, paragraph 221).

In particular, it must be ascertained whether economuc links exist between the undertakings
concerned which enable them to act together independently of their competitors, their customers
and consumers (seeMichelin).

The mere fact that two or more undertakings are linked by an agreement, a decision of
associations of undertakings or a concerted practice within the meaning of [Article 101(1) TFEU]
does not, of itself, constitute a sufficient basis for such a finding,

On the other hand, an agreement, decision or concerted practice (whether or not covered by an
exemption under [Article 101(3) TFEU]) may undoubtedly, where 1t 1s implemented, result in the
undertakings concerned being so linked as to their conduct on a particular market that they present
themselves on that market as a collective entity vis-a-vis their competitors, their trading partners
and consumers.

The existence of a collective dominant position may therefore flow from the nature and terms
of an agreement, from the way in which it 15 implemented and, consequently, from the links or
factors which give rise to a connection between undertakings which result from it. Nevertheless,
the existence of an agreement or of other links in law is not indispensable to a finding ol a collective
dominant position; such a finding may be based on other connecting factors and woulddepend on
an econormic assessment and, in particular, on an assessment of the structure of the market in
question.

Under Article 1(3)(b) of Counail Regulation (EEC) No 4056/86 of 22 December 1986 laying
down detailed rules for the application of [Articles 101 and 102 TFEU] to maritime transport (O]
1986 L 378, p. 4), a liner conference is 'a group of two or more vessel operating carriers which
provides mternational liner services for the carriage of cargo on a particular route or routes within
speatied geographical limits and which has an agreement or arrangement, whatever its nature,
within the framework of which they operate under uniform or commen freight rates and any other
agreed conditions with respect to the provision of liner services®.

The eighth reatal in the preamble to that repulation states that such conferences 'have a
stabilising effect, assuring shippers of reliable services; ... they contribute generally to providing
adequate efficient scheduled maritime transport services and give fair consideration to the interests
of users; ... such results cannot be obtamed without the cocperation that shipping companies
promote within conferences in relation to rates and, where approprate, availability of capacity or
allocation of cargo for shipment, and income; ... in most cases conferences continue to be subject
to effective competition from both non-conference scheduled services and, in certain
circumstances, from tramp services and from other modes of transport; ... the mohility of fleets,
which is a characteristic feature of the structure of availability in the shupping field, subjects
conferences to constant competition which they are unable as a rule to eliminate as far as a
substantial proportion of the shipping services in question s concerned®.

It emerges from those provisions that, by its very nature and n the light of its objectives, aliner
conterence, as detined by the Council for the purposes of qualification for block exemption under
Regulation No 4056/86, can be characterised as a collective entity which presents itself as such on
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the marlket vis-a-vis both users and competitors. So seen, it was logical for the Councail to lay down
in Regulation No 4056/86 the provisions necessary to avoid a liner conference having effects

mncompatible with [Article 102 TFEU] (see, in particular, Article 8 of that regulation).

That in no way prejudges the question whether, in a given situation, a liner conference holds a
dominant position on a particular market or, a fortiori, has abused that position. As 15 clear from
Article 8(2) of Regulation No 4056/86, it is by its conduct that a conference holding a dominant
positien may have effects which are incompatible with [Articdle 102 TFEUT.

It1s in the light of those considerations that the merits of the second and third grounds of appeal
must be examined.

It must be noted at the outset that the appellants have not disputed, in their appeal, either the
defimition of the relevant market or the evidence showing the dominant position of the Cewal
conference on that market (always assuming the existence of a collective position to be established).

Admittedly, i Section II(A) of the preamble to the contested deaision, entitled 'Applicability of
[Article 102 TFEU] to shipping conferences’, the Comurussion merely stated, in point 49, that
Article 8 of Regulation No 4056/86 deals with the possibility of an abuse of a dominant position
by shipping conferences, that the [General Court| had cited shipping conferences as an example
of agreements between economically mdependent entities enabling economic links to be formed
which could give those entities jointly a dorminant position in relation to other operators on the
same market, and that the agreement between the members of Cewal constituted such an
agreement. According to point 50, the fact that some of Cewal's activities were covered by a block
exemption did not prevent [Article 102 TFEU] from being applied to the activities of the
conference.

It 1s true that the [General Court] referred, in paragraph 65 of the contested judgment, to a
number of factors which, although appearing i the contested decision, were not expressly
mentioned in points 49 and 50 thereof.

However, it does not follow that the [General Court] must be deemed to have considered that,
i the absence of the particular factors which it mentioned in paragraph 65 of the contested
judgment, the Cormmussion would not have been entitled to find that the Cewal conference
constituted a collective entity capable of holding a domimant position on the relevant market. On
the contrary, the reasoning in paragraph 65 of that judgment is intended to show, in response to
the appellants’ arguments, that implementation of the Cewal agreement resulted in the conference
members presenting themselves on the market as a collective entity.

It should also be noted that the appellants have neither disputed the accuracy of the matters
referred to by the [General Court] in paragraph 65 of the contested judgment, which already
appeared in the contested decision, nor claimed that they had not had the opportunity to put
forward their views in that regard during the admunistrative procedure.

The soundness of alegal assessment by the Commission such as that contained mn points 49 and
50 of the contested decision 1s to be assessed mn the light not only of the facts and circumstances
expressly mentioned in the part of the decision devoted to that assessment, but alse of any other
undisputed factor referred to in the same deaision.

It follows that the [General Court] did not err in law in stating that, in this case, the Commission
had shown to the requisite legal standard that the Cewalagreement, as it had been implemented,
enabled the conduct of the members of the conference thus constituted to be assessed collectively.

In those arcumstances, it is not necessary to rule on the question whether the conduct of the
members of a shipping conference must always be assessed collectively tor the purpose of applying

[Article 102 TFEU].
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Accordingly, the second and third grounds of appeal and therefore the first plea must be rejected.

The plea relating to the alleged abuse of a dominant position by Cewal

By their second plea, the appellants claim that none of the three alleged infringements upheld
against them by both the Commussion and the [General Court| can be characterised as such.

The abuse concerning the cogperation agreement ("the Ogefrerm Agreement )

Arguments of the appellants

The appellants allege, first, that the [General Court] infringed the nights of defence and the right
to a fair hearing; second, that there is a contradiction in the reasoning of the contested judgment;

and, finally, that the [General Court] did not mention some of ther arguments.

As regards infringement of the rights of defence and of the right to a fair hearing, the [General
Court| mfringed their nghts when it substituted a new complamnt for the complaint concerning
Ogefrem in the contested decision.

In pomnts 63 to 72 and 115 of the contested decision the Commission criticised them, first, for
having failed to terminate Articles 1 to 6 of the Ogefrem Agreement and, second, for having
reminded Ogefrem that the exclusivity granted to them should be respected. The [General Court|
replaced that double complaint with a new one based on their alleped failure to make a reasonable
use of their nght of veto.

There 1s a fundamental difference between requesting a public authority to act and formally
'vetoing® action by that authority, since where there is a right of veto the person with such a right
has a blocking power. The appellants claim that they have never had the chance to subnut their
observations concerning that new complaint. Furthermore, it 18 not supported by any factual
evidence.

That new complaint enabled the [General Court] to disregard the dual nature of the complaint
made by the Cormnmuission against the members of Cewal.

As regards the first complamt, that Cewal did not teominate Articles 1 to 6 of the Ogefrem
Agreement, the [General Court] found that the infringement ended in September 1989. Since the
agreement was never terrminated, it can be concluded that the |[General Court], unlike the
Commussion, considered that the agreement as such did not amount to an abuse or, at least, that it
did not consider whether that part of the complaint constituted an abusive practice. In any event,

the [General Court] should have annulled the fine in respect of that abuse.

I, on the other hand, the [General Court] considered that the exclusivity provisions themselves
constituted an abuse, it should have replied to their pleas that the exclusivity had been granted to
them by the Republic of Zaire and thus constituted an act of State.

As to the second complaint, concerning the requests from Cewal members that the Ogefremn
Agreement be strictly complied with, the difference between requesting an authority to act and
formally vetoing action by that authority allowed the [General Court] to dismiss the appellants'
arguments in respect of that complaint.



70.

71

72

73,

74,

75.

76.

T

78.

79,

30,

Alternatively, the appellants submit that even if the [General Court| did not modify the
Commission's complaint, it should have responded to their pleas to the effect that mere
mnducernent of government action cannot be charactensed as an abusive practice.

The appellants’ second argument 1s that, since the [General Court] considered that the members
of Cewal were not accused of having failed to terrminate the Ogefrem Agreement or of having
encouraged a government to take action, it could not, without contradicting itself, decide that the
Comumission had been entitled to take the view that, by actively participating in smplementation of
the agreement and repeatedly requesting that it be stoctly complied with, the members of Cewal
had infringed [Article 102 TFEUJ.

Their third argument is that the fact that they did not waive their excusive rights cannot
constitute an abuse for the purpose of [Article 102 TFEU].

Findings of the Court

It 1s necessary, first, to examine whether the [General Court] substituted for the complaint
concerning Ogefrem in the contested decision a new complaint based on the appellants’ alleped
failure to make a reasonable use of their right of veto.

It 15 clear from Article 2 of the contested deasion that the Commission considered that the
member undertalings of Cewal had abused their joint dominant position by participating in
implementation of the Ogefrem Agreement and by repeatedly requesting by a vanety of means
that it be strctly complied with.

In paragraph 109 of the contested judgment, the [General Court] found that the Comymission
was entitled to take the view that, by actively participating in implementation of the Ogefrem
Agreement and repeatedly requesting that it be strictly complied with as part of a plan designed to
remaove the only independent shipping operation for which Ogefrem had authorised access to the
market, the members of Cewal had infringed [Article 102 TFEU].

Although the [General Court] mentioned, in paragraph 108 of the contested judgment, use of
the night of veto, that can only be a reference to the power given to Cewal under the Ogefrem
Agreemnent to refuse to approve derogations from the exclusivity granted to it. As the Advocate
General pointed cut in paragraph 58 of his Opinion, that reference does not affect the
characterisation of the abuse, which consists, according to both the [General Court] and the
Comurmission, m the insistence with which Cewal demanded strict observance of its exclusive night.

The reference to the night of veto was not intended to describe an abuse, but rather to tespond
to the arguments put forward by the appellants that their conduct had been imposed upon them
by the Zairean authonties.

As regards the other arguments put forward on this point, given that netther the Commission
not the |General Court| considered that the Ogefrem Agreement constituted an infringement of
[Article 102 TFEU], the [General Court] was entitled to condude that the infringement had ended

in September 1989, even if the agreement itsell was still in force.

Nor did the [General Court| consider that the exclusivity granted by the Ogefrem Agreement
constituted an abuse in itself. It was thus under no obligation to exarmine the appellants' arouments
that the granting of that exclusivity was an act of State.

It 1s therefore necessary to deterrmine whether the [General Court] should have considered the
appellants' arguments that mere inducement of government action could not be characterised as
an abuse.
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It 1s clear from paragraphs 104 and 105 of the contested judgment that the first paragraph of
Article 1 of the Ogefrem Agreement provided for excusivity for the benefit of members of Cewal
i respect of all cargoes to be carried within the field of activity of the conference. The second
paragraph of that article made express provision for possible derogations, subject to agreement of
the two parties. Ogefrem unilaterally granted approval to an independent shipping operation, in
prnciple to the extent of 2% of aggregate Zairean trade, although its share subsequently increased.
Thereupen, the members of Cewal made approaches to Ogefrem in order to have Grimald: and
Cobelfret ('G & C°) removed from the market. In particular, the members of Cewal reminded
Ogefrem of its obligations and requested that they be strctly complied with,

The first question 1s whether the fact that the appellants insisted, in the context of an agreement
concluded with the Zairean authomnities, that the terms of that agreement be strctly complied with
15 to be treated in the same way as mere inducement to government action. If so, the next question
1s whether such mducement can itself constitute an abuse.

It cannot be disputed that there 15 a difference between a request to a public authority to comply
with a speaific contractual obligation and mere incitement or 'inducement’ of the authority to take
action. In the latter case, there 1s a sunple atternpt to mfluence the authenty concerned in the
exercise of its discretion. The purpose of a request to comply with a specific contractual obligation,
by contrast, 1s to enforce legal rights which the authonty concermed 1s, by defiition, bound to
observe.

It follows that the appellants’ insistence that the terms of the Ogefrem Agreement be complied
with cannot be treated in the same way as mere incitement of the Zairean authorities to take
government action. [t 1s therefore unnecessary to consider whether, and in what crcumstances,
mere inctement of a government to take action may constitute abuse within the meaning of [Article

102 TFEUY].

As has been stated, the [General Court] and the Commussion considered that the abuse consisted
in the fact that Cewal had repeatedly insisted that the Zairean authorties stoctly observe its
exclusive nght.

It should be remembered that the existence of a dominant position means that, irrespective of
the reasons which have led to such a position, the domnant undertaking or undertakings have a
speaal responsibility not to allow their conduct to impair genuine undistorted competition on the
common market (Michelin, paragraph 57).

It is established, in the present case, that Cewal sought to rely on the contractual exclusivity
provided for in the Ogefrem Agreement in order to remove its only competitor from the market.
Such conduct was i no way required by that agreement, since, under the second paragraph of
Article 1 thereof, express provision is made for possible derogations, so that the requirements of

[Article 102 TFEU] could be met.

Accordingly, the second argument must be rejected and the third, that the appellants were
crticised for not having waived their exclusive nghts, is icrelevant.

It tollows that the first, second and third arguments put forward by the appellants m support of

their plea concerning the Ogefrem Agreement must be rejected.
The abuse concerning the practice nown as 'fishting ships*

Arguments of the appellants

The appellants submut, first, that the [General Court| failed to respond to their plea that the

Commussion's definition of the abuse of which they were accused was different from that in the
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statement of objections, so that the contested decision should have been annulled for breach of

the nights of the defence.

The appellants assumed, on the basis of the statement of objections and the contested decision,
that the abuse of which they were accused lay in placing a vessel on berth alongside the "outsider’
vessel, charging at the same time lower rates than those of the cutsider and distributing the losses
suffered by the fighting ships ameng the members of the conference. The appellants also assumed
that the existence of losses was taken to umnply predatery pricing as opposed to the normal practice
of matching a competitor's rates in order to compete faily with it.

Inits defence before the [General Court], the Commission stated that the condition that a sailing
should be deliberately scheduled to coincide with that of the competitor's vessel was not essential.
It also stated that the condition that the rates charged should be lower than those of the competitor
was likewise not an essential feature of the practice known as 'fighting ships®. In addition, the
Comurussion claimed that it was not essential, in the case of a conference in a dominant position,
that the freight rates charged should result in operating losses for companies which were members
of a conference.

Finally, the Cormmission denied the relevance of the concept of predatory prcing,

The appellants submit that it 1s only at that stage of the proceedings that they realised that the
Commmussion had changed its definition of the abuse of which they were accused. Thatis why they
stressed in their reply that if the contested decision were to be read as having been based on that
new definition, it had condemned the members of Cewal for a practice of which they were not
accused in the statement of cbjections. Accordingly, the decision should have been annulled for

breach of the rights of defence and of [Article 296 TFEU].

After having examined a number of extracts from the contested decision, the [General Court]
found that it was based on the same delinition as that put forward by the Comrmussien in its defence.
However, it did not exarmine the plea that in that case the decision should have been annulled for
breach of the appellants' rights of defence. For that reason the contested judgment should be set

aside.

Secondly, the contested judgment should be annulled for rmsinterpretation of the contested
decision. The [General Court| erred in concluding that the decision was based on a new definition
of the alleged abuse. The Commission itself, in its Twenfy Second Report an Competition Policy of 1992,
gave a different interpretation of the contested decision, stressing that the practice known as
'fighting ships®, for which the members of Cewal were condenmed, involved thethree elements
required in the statement of chjections. By wrongly interpreting that decision, the [General Court]
itsell changed the nature of the complaint agamnst them, in breach of the nights of defence and the
right to a fair hearing,

Thirdly, the newly defined practice cannot be characterised as an abuse. It 1s well established
that undertakings in a dominant position are entitled to react to competition from competing
undertakings. The [General Court] erred m law in refusing to recognise that a dominant
undertaking may, 1 reaction to price competition from a new undertaking wishing to penetrate
the market, devise a plan designed to eliminate that undertaking by using selective price-cutting, so
long as the prices 1t quotes are not abusive, within the defimition given by the Court of Justice in

Case C-62/86 AKZO v Commission [1991] ECR 1-3359.

In addition, both the Comrmssion and the [General Court] failed to show that the conditions of
predatory pricing were metin this case. In AKZO, the Court of Justice established strict criteria for
regarding 'predatory’ pricing as an abuse of a dominant position under [Article 102 TTEU]. Those
criteria require pricing below production costs. In the present case, given that the prices charged
by members of Cewal were not below costs, those members could not be accused of having set
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predatory prices. The mere fact that the aim of that price competition was to drive a competitor
from the market cannot render legitimate competition unlawful.

If those grounds of appeal are to be rejected, the appellants submit, in any event, that the
definition of the abuse 1s new, with the result that no fine could be imposed on them.

Findings of the Court

As to the first ground of appeal, that the [General Court] failed to respond to the plea raised in
the reply, Article 48(2) of the Rules of Procedure of the [General Court] provides that no new plea
i law may be introduced in the course of the proceedings unless it 1s based on matters of law or
of tact which come to light in the course of the procedure.

The plea raised by the appellants was admussible before the [General Court| only if the alleged
difference between the statement of objections and the contested decision had appeared mn the
course of the procedure mitiated before that court.

Point 23 of the statement of objections indicates that the appellants were criticised tor having
determined fighting rates, fixed in common, which departed from the tanff normally set by Cewal
and which were determined not according to 'economic criteria (that is to say on the basis of costs)
but solely 1 order for them to be lower than the prices advertised by G & C, with the losses
resulting from the application of that price-fixing system being shared between the members of
Cewal®. On page 20 of the statement, the Comnussion added that "[sJuch conduct (predatory pricing)
mtended to eliminate a competitor from the market” constitutes an abuse of a dominant position

within the meaning of [Article 102 TFEU].

Article 2 of the contested decision states that the appellants abused their dominant position by
modifying their freight rates and thus departing from the tarifts in force in order to offer rates the
same as or less than those of the princpal independent competitor for vessels sailing on the same
date or naghbournng dates. In point 73 of the contested decision, the Comrmission explained that
the shortfall in revenue resulting from application of this pnce-fixing systemn rather than the
conference tanff was borne by all Cewal members. In point 74, the Commission also explained
that, because Cewal vessels sailed so frequently, the conference was able to designate tighting ships
without having to alter its scheduled tinetables.

It 1s clear that there 1s, pruma facie, a difference between the defimition of the abuse i the
staternent of objections and that used m the contested decision. The first refers to rates lower than
those advertised by G & C and to losses, while the second refers to rates the same as or lower than
those advertised by G & C, and to a shorttall in revenue.

However, that difference is clear from a mere comparison of the teoms of the two documents
and should have been obvious when the contested decision was communicated. It cannot be
claimed that this 1s a matter of law or of fact which came to light in the course of the procedure
betore the [General Court].

It s therefore necessary to determine whether the [General Court] was required to rule on that
plea, which was raised for the first tune in the reply.

It 1s true that the |General Court] must, in principle, reply to the arguments presented in the
course of the procedure and give reasons for a decision on the madmissibility of an application so
that the Court of Justice is able, in the context of an appeal, to exercise its power of review (see, to

that effect, Case C-259/96P Counci! v De Nil and Inpens [1998] ECR 1-2915, paragraph 32).

However, the [General Court] cannot be required, every time that a party raises, in the course
of the procedure, a new plea m law which clearly does not satisly the requirements of Article 48(2)
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of its Rules of Procedure, either to explamn in its judgment the reasons for which that plea 1s
madmissible, or to examine it in detail.

In any event, the fact that the [General Court| did not expressly rule on the admissibility of that
plea did not affect the appellants’ situation, since the plea was clearly inadmissible.

As to the appellants' second ground of appeal relating to the interpretation by the [General Court]
of the contested deaision, it must be recalled that the Comrmussion stated in 1ts defence that 1t was
unnecessary for a fighting ship te have been speaially placed on berth, for the prices to be lower

than those of the competitor ot for the operation to result in actual losses.

As the [General Court] found, there are no differences in that regard between the contested
decision and the defence. Far from introducing a new definition of the abuse concerning fighting
ships by comparison with the decision, the defenceis consistent with it. Consequently, this ground
of appeal must be rejected as unfounded.

The third ground of appeal concerns the question whether the alleged abuse, as defined in the

contested decision and the defence, can propetly be so characterised.

It1s settled case-law that the list of abusive practices contained in [Article 102 TFEU] 1s not an
exhaustive enumeration of the abuses of a dominant position prohibited by the Treaty (Case

6/ 72 Enroperballage and Continental Can v Commission [1973] ECR 215, paragraph 26).

It 1s, moreover, established that, in certain circumstances, abuse may occur if an undertaking in
a dominant position strengthens that position in such a way that the degree of dormnance reached
substantially fetters competition (Europerballage and Continental Can, paragraph 26).

Furthermore, the actual scope of the special responsibility impesed on a dominant undertaking
must be considered m the light of the specific arcumstances of each case which show that

competition has been weakened (Case C-333/94 P Tetra Pak v Commission [1996] ECR 15951,
paragraph 24).

The maritime transport market is a very specialised sector. Itis because of the speaficity of that
market that the Council established, in Regulation No 4056/86, a set of competition rules different
from that which applies to other economic sectors. The authorisation granted for an unlirnited
peniod to liner conferences to cooperate in fixing rates for maritime transport is exceptional in light
of the relevant regulations and competition policy.

It is clear from the eighth recital in the preamble to Regulation No 4056/86 that the
authorisation to fix rates was granted to liner conferences because of their stabilising effect and
their contrbution to providing adequate efficient scheduled maritime transport services. The result
may be that, where a single liner conference has a dominant position on a particular market, the
user of those services would have little interest in resorting to an independent competitor, unless
the competitor were able to offer prices lower than those of the liner conference.

It follows that, where a liner conference in a dominant pesition selectively cuts 1ts prices i order
deliberately to match those of a competitor, it derives a dual benetit. First, it eliminates the prinapal,
and possibly the only, means of competition open to the competing undertaking, Second, it can
continue to require its users to pay lugher prices for the services which are not threatened by that
competition.

It is not necessary, in the present case, to rule generally on the circumstances in which a liner
conference may legitimately, on a case by case basis, adopt lower prices than those of its advertised
tanff 1 order to compete with a competitor who quotes lower prices, or to decide on the exact
scope of the expression "uniform or common freight rates’ in Article 1(3)(b) of Regulation No
4056/ 86.
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It is sufficient to recall that the conduct at issue here is that of a conference having a share of
over 90% of the market in question and only one competitor. The appellants have, moreover,
never seriously disputed, and indeed admitted at the hearing, that the purpose of the cenduct

complained of was to elimmate G & C from the market.

The [General Court] did not, therefore, err in law, in holding that the Commission's objections
to the effect that the practice known as 'fighting ships, as applied against G & C, constituted an
abuse of a dominant position were justified. It should also be noted that there is no question at all
in this case of there having been a new definition of an abusive practice.

The grounds of appeal concerning figchting ships must therefore be rejected as madmissible or
unfounded.

The abuse concerning loyally contracts

Arguments of the appellants

Cewal 15 criticised for having established 100% loyalty arrangements (incuding goods seld fob)
which went beyond the terms of Artidle 5(2) of Regulation No 4056/86, accompanied by the use
of 'blacklists® of disloyal shippers. In that regard the appellants put forward four arguments.

First, they claim that Article 5(2) of Regulation No 4056/ 86 authorises loyalty rebates unless
they are 'imposed” by a dominant undertaking, They subrmit that the [General Court] did not
mnterpret that provision correctly. It considered that a loyalty arrangement could be regarded as
unilaterally imposed’ where the liner conference 1s in a dominant position, as in the present case.

Second, the [General Court] erred m law in finding, in paragraph 184 of the contested judgment,
that the fact that the loyalty contracts mncluded fob sales imposed on the seller an obligation of
loyalty even when he 1s not responsible for slupping the goods. The appellants stress that
Regulation No 4056/86 exempts 100% loyalty contracts. Article 5(2) thereof should thus be
interpreted as also exempting lovalty contracts covering fob sales.

Third, the |General Court] erred in law when 1t stated, in paragraph 185 of the contested
judgment, that drawing up blacklists® could not be regarded as exempted by Repulation No
4056/86. A system of rebates applicable to shippers using exclusively the members of a conference
could not work in practice without a list of 'unfaithful shippers® or an equivalent system to record
the names of those having used the services of a competitor. The use of such lists must necessarily

be exempted by Regulation No 4056 /86.

Fourth, even if the [General Court] was nght to consider that, in the case of dominant
undertakings, any loyalty contract must be reparded as 'imposed® within the meaning of Article
5(2)(b)(i), it none the less infringed Articles 7 and 8(2) of Regulation No 4056/86. The only
consequence of a fallure to fulfil its obligations under Article 5 would be that Cewal had not
satisfied an obligation assoaated with the exemption as opposed to a condition attaching to the
actual grant of the exemption.

The relevance of that distinction 1s that where a condition 1s not fulfilled, the exemption, by that
fact alene, does not apply or no longer applies, whereas failure to fulfil an obligation may result
only in the withdrawal of the exemption, without retroactive effect.

According to the appellants, the benefit of the exemption had never been withdrawn. The
existence of a formal procedure for the withdrawal of the exemption implies that no fines can be
umnposed for conduct covered by a block exemption prior to withdrawal. Once the Commussion
has withdrawn the exemption, it can, at that stage, pursuant to Article 10 of Regulation No 4056,/ 86,
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take all appropriate measures for the purpose of bringing to an end infringements of [Article 102
TFEU]. Such measures cannot, however, include the imposition of a fine, since the purpose of a
fine is to penalise past conduct.

Findings of the Court

By the four grounds of appeal, the appellants claim, first, that the allegation of an infringement
of [Article 102 TFEU] cannot be based on a practice which is the subject-matter of a specific
provision (Article 5(2)) of Regulation No 4056/ 86 granting an exernption. Second, and in any event,
before the Commussion may make a finding of an infringement of [Article 102 TFEU], it should
withdraw the benefit of the block exemption from the undertakings concerned.

That argument 1s based on a misteading of the provisions and a misunderstanding of their logic.
As was stated i paragraph 33 of the present judgment, the applicability to an agreement of [Article
101 TFEU] dees not prevent [Article 102 TFEU] being applied to the conduct of the parties to
the same agreement, provided that the conditions for the application of each provision are fulfilled.
More particularly, the grant of an exemption under Article 85(3) [Article 101(3) TFEU] does not
prevent application of [Article 102 TFEU] (see, to that effect, Case C-310/93 P BPB Industries and
British Gypsur v Coprmission [1995] ECR [-865, paragraph 11).

So the fact that operators subject to effective competition have a practice which 1s authornised
does not mean that adoption of that same practice by an undertaking in a dominant position can
never constitute an abuse of that position.

Analysis of the conduct of an undertaking in a dominant position must take account of the fact
that an undertaking which has a very large market share and has held 1t for some time 1s i a
position of strength which makes it an unavoidable trading partner (Hoffiwann-1.2 Roche, paragraph
41).

As regards, more speaifically, the imposition® of loyalty contracts (the expression used in Article
5(2)(b)(i) of Regulation No 4056/86), a dominant undertaking can, in practice, 'impose’ loyalty
contracts on its customers without having to insist expressly on such a contract as a condition of
access to 1ts services.

Consequently, it would not have been relevant, for the purpase of analysing Cewal's conduct
under [Article 102 TFEU|, to decide the conditions which have to be fulfilled, i the case of a
conference subject to normal competition, for loyalty arrangements to be characterised as 'imposed’

within the meaning of Article 5(2)(b)(1) of Regulation No 4056/86.

As to the fourth ground of appeal, Artide 8(1) of Regulation No 4056/86 expressly provides
that abuse of a dominant position is to be prohubited, no prior decision to that effect being required.
As the Advocate General pointed out in paragraph 164 of his Opimon, that plain wording 1s fully
i harmony with the principles reparding the effectiveness of [Article 102 TFEU] and the
impossibility of exemption. [tis settled case-law that no exemption of any kind may be granted in
respect of an abuse of a dominant pesition (Abmed Saced Flugreisen, paragraph 32).

It follows that Article 8(2) of Regulation No 4056 /86, which provides that the Commission may
withdraw the benefit of the block exemption where 1t finds, i a particular case, that the conduct
of conferences benefiting from the exemption laid down mn Article 3 has effects which are
incompatible with [Article 102 TFEU], does not and could not restrict the Commission's power to
umpose fines for mnfringement of [Article 102 TFEU].

It follows that the second plea must be rejected.

The plea relating to the fines



138.

139.

140.

141.

142.

143,

144

145.

146.

147.

148.

Argurzents of the appellants

The appellants submit, first, that the |General Court] erred in law in accepting all the factors
which the Comrmussion took into account in order to determine the amount of the fines imposed.

Their second ground of appeal 1s that the [General Court] erred in law when it confirmed that
the Commuission was entitled to impose on them individual fines whereas, in the statement of
objections, the Commission threatened to impose fines on Cewal and not on any one of its
members.

Furthermore, the fact that the fines were imposed not on Cewal but on some of its members
constitutes a breach of their fundamental procedural nghts. The amount of the fine was to be
calculated on Cewal's turnover and not on that of its members. Moreover, it would have been for

the mernbers of Cewal to decide how the burden of the fine should be shared, if only in accordance

with their shares in the conference, whereas in fact the fines were unposed as to 95% on CMB.

Findings of the Court

It1s approprate first to examine the second ground of appeal.

It 1s settled case-law that the statement of objections must set forth clearly all the essential facts
upon which the Commission is relying at that stage of the procedure. The essential procedural
safeguard which the staternent of objections constitutes 1s an application of the fundamental
principle of [Union] law which requires the tight to a fair hearing to be observed 1 all proceedings
(Joined Cases 100/80 to 103 /80 Musigue Diffision Frangaise and Others v Commiission [1983] ECR 1825,
paragraphs 10 and 14,

It fellows that the Cormmission is required to specify unequivocally, in the staternent of
objections, the persons on whom fines may be unposed.

It 15 clear that a statement of objections which merely identifies as the perpetrator of an
mfrnngement a collective entity, such as Cewal, does not make the companies forming that entity
sufficiently aware that fines will be imposed on them individually it the mfringement 1s made out.
Contrary to what the [General Court] held, the fact that Cewal does not have legal personality 1s

not relevant in this regard.

Similarly, a staterment of objections in those terms 1s not sufficient to warn the companies
concerned that the amount of the fines imposed will be fixed in accordance with an assessment of
the participation of each company in the conduct constituting the alleged mfringernent.

It follows that the [General Court| erred 1n law when it confirmed that the Comrmussion was
entitled to impose on members of Cewal individual fines, fixed in accordance with an assessment
of their participation in the conduct in question, when the statement of objections was addressed

only to Cewal.

In the light of the foregoing, this last plea must be declared well founded and, consequently, the
contested judgment upholding the contested decision must be set aside in so far as 1t concerns the
fines imposed on the appellants.

Pursuant to the first paragraph of Article 54 of the E[U] Statute of the Court of Justice, if the
appeal 1s well founded, the Court of Justice 1s to quash the decision of the [General Court]. It may
then itself give final judgment in the matter, where the state of the proceedings so permuts, or refer
the case back to the [General Court| for judgment. Since there 1s sutficient information before the
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Court to enable the Court of Justice itself to gmive final judgment, it 15 not necessary to refer the
case back to the [General Court].

It follows that Articles 6 and 7 of the contested decision must be annulled as regards the fines
imposed on the appellants.

It 15 therefore not necessary to examine the other grounds of appeal put forward by the

appellants in support of this plea.

Costs

Pursuant to the first paragraph of Article 122 of the Rules of Procedure, where an appeal 1s well
founded and the Court itself gives final judgment in the case, it 13 to give a decision on the costs.
Under Article 69(3) of the Rules of Procedure, which is applicable to appeals by virtue of Article
118 thereof, where each party succeeds on some and fals on other heads, or where the
circumstances are exceptional, the Court may order that the costs be shared or that the parties bear
their own costs.

Since the appeal is well founded only i respect of the plea relating to the fines, CMB, CMBT
and Dafra must be ordered to bear their own costs, and to pay three quarters of those of the
Comimission and all those of G & C.

On those grounds,
THE COURT (Tifth Chamber)
hereby:

1. Sets aside the judgment of the [General Court] of 8 October 1996 in Joined Cases 'I'-
24/93 o T-26/93 and T-28/93 Compagnie Maritime Belge Transports and Others v
Commission to the extent that it upheld the fines imposed on Compagnie Maritime Belge
Transport SA, Compagnie Maritime Belge SA and Dafra-Lines A/S;

2. Annuls Articles 6 and 7 of Commission Decision 93/82/EEC of 23 December 1992
relating to a proceeding pursuant to [Articles 101] (IV/32.448 and IV /32.450: Cewal, Cowac
and Ukwal) and [102] (TV/32.448 and TV /32.450: Cewal) of the [FEU] Treaty as regards
Compagnie Maritime Belge Transport SA, Compagnie Maritime Belge SA and Dafra-
Lines A/S;

3. Dismisses the remainder of the appeal;

4. Orders Compagnie Maritime Belge Transport SA, Compagnie Maritime Belge SA and
Dafra-Lines A/S to bear their own costs, and to pay three quarters of those of the
Commission of the European [Union] and all those of Grimaldi and Cobelfret.

Edward
Mottinho de Almeida
Sevédn

Gulmann Jann

Delivered in open court in Luxembourg on 16 March 2000.
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Registrar President of the Fifth Chamber
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